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Eustis, for the, plainit. ap action vests 
revendication,. for. the: of, thirtee een. goods? a 
bales of cotton, “which the plaintiffs claim. 


"They aver that, on the third of ‘April. ‘ast, the 
was shipped.on board of a 


one Crawford. wae master, to: be. transported. to. 
= -Orleans 5 ‘thal. it. was shipped ‘ag the pro 
party: of King by Fisk &. M’Neil, the consign: 

OTR that Crawford. was a common carrier ; avd 
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IN Tite SUPREME court 


allegations of the. petition 5 Dut, sets forth, thats | 

the defendant. parchased the cotton fora vatuas 
~ ble :considerationy- in bvert sthat itis 


“ted in the plaintitt’s petition. 2 Martin’s Digest, 
tion ‘of the’ statate that all these 
_legations, which, 1 are -not. angwered without eva: 
shall be. pro combesso.. 
We 

that. whit ch given by “Giawfor ; 


ag "Phat wad a common éatrier.. 
baa suppoded in our 
proof, with regard to thé property: being’ Vested 
the individual, for this suit 
‘unless it appears ‘that the Fight of pro~ 
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‘i. /Kisk and Neil, ‘of Natchea, commission 
merchants, were the> factors of King, . 
signed t the thirteen bales of cotton to their friends 
New. Orleans, MNeil, Fisk: & co; as. 
A of Wm, Kinge “This is proved: by the 
a | affidavit, of Lessassier, one: of the partners of the 
*Jatter house; and. by the testimony of Stebbins 


Kinky witness for the plaintiffs, who derives 


sedge om the eer of the consignors 
to another and ‘informs him’ by Aetter, that 4 


they, do ndfbelong to. him, ‘but are-the ‘priperty 
> of some one else; the consignee: holds the 
his: benefit and the principal i isin 
them, by: the interposition of his agent.” Ti 
the consignee he: knows\n0- one else, in: 
_ his ‘transattions, but: the ‘person whose 


he ‘has in’'his possession. The 
shews for’ whom the carrier, ‘Cra ord, possess-" 


ed asthat instrament is not-dent@il, full’ effect 
raat be given fit Content § and orts 
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that the was te bes delivered at New.de. 


4 together in company not denied. 


Rusts ‘House, had been: previously’ . arrest 
the 


“have: acquired the actual seizin ‘of the cotton 


‘Jeans to the consignees, who would have held 
ot Wm. 


King. was maintained hy ‘him, through the inter: 
position of his agents,” watil i¢ was divested 

tortious conversion of the cartier. 
tt ‘is sufficient for the’ plaintiffs to shew, that, 
was lawfally in the possession of 
of King, before ‘it. came into! the posses. 
of defendant, The fact uf 


It is proved.and admitted that. he ‘kuew the 


that he wag common carrier. ‘The men, 
in transporting the, cotton from: the boat: ta: 
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cerned in an unlawful enterprize 5 nevertheless, 
such was the report and understanding. 
Phe house, to which be brought, the cotton, 
4 was’ the last place in the city.in which a 
unless he wished to escape the observation 
merchants and: persons w o would beaptte. 

recognize ‘him, would have thought of ‘toting 
‘cotton. The character of the house ‘and its vi- 
q 18 fally explained in the. Gvidenice, ‘and 
hesitate, for moment, imbelieving, with 
one fof the’ witnesses; “that no‘cotton Has been 
| ‘brought there before or since the present parcel. 
| The circunistance: of the défendant’s applying a 
tothe proprietor of the house in the night, 
‘the storage ‘of the ‘cotton,’ and the general: sen- 
of the bystanders, ought: to. induce’ the 
| opinion, that the possession was not such ‘as ‘to. 
form'the basis of atitlé to the property.’ Me- 
defendant has not pretended to prove,in 
| manner and under what circumstancés, the 

ted ‘that ‘he bought it in ‘open’ market;‘hehis 
uot proved it.' ‘He'relies on bis simple posses- 
sivn, which we have shewn to be tortious, and 
acquired from person | who had vo-right to- 
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aN THR SUPREME cours: 


‘The, right of consignees, to property: consign, 

ed. to them, is very‘fully explained. in; the ar. 
ae gument of justice Buller, before the house 

lords, in the case rof Leckborrow va. Masi, 

reported:i in 6 Kasi, ya, to which 1 beg leave 


refer. the: court, in order to shew that’ ng 
person .hadrany right to the property 
claimed sin. this’ ‘case, except. the’ 
Bat, if, we liad, ‘no proof of. 
jng. vested, in. King, by., the defendant’s answag 
alone, we that we.shanid be entitled, 
', “Khe, general: isnot pleaded ; ‘the alle 
gations of the petition are not denied, but a spe | 
cial, defence is, set up against our demapd, i 
_ purchase for.a valuable: consideration i in mage” 
which the defendant bas not deem 
ed;material,, 19 support by: testimony. On. the” 
without: the.nid-of testimony 5 the, 
which, is the idle of ipeoperty, | 
admitted, of taken: as confessed: (it not | 
denied by itherdefendant) and the oplea of the 
consideration between King and Craw: 
fond, not: heing ‘substantiated, jadgment for the 
plaintiffs ought toi have followed of course, 
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_ OF THE. STATE OF 
was ever paid by the snid 
oithe said Crawford, for the cations that 
| the same was fraudulent, as between 
a Ta thianof an express recogvition of the existe 
ence of a contract, hetweeo these parties; and 
“what contract can be alluded to, except the ‘com> 
tract of affreightment? There, is no other 
averred in the petition ; stated 
answer, between King and Crawford... 
It admits then, that King was a party to. the. 
contract made with Crawford for’ thie transporta- 
‘ if ~ tion, that: there wag an obligation on the: part: oa 
it King to pay Crawford, which it is ‘averred he 
pip has not done. On what was this obligation 
founded, we ask, unless on his being the 
| owner-of the cotton, and, as such, bound to pay. 
the carrier for its transportation? Sach wasthe 
‘fact : King contracted through his agents; Fisk 
‘and M‘Neil with Crawford the, carrier, for ‘the 
transportation of the cotton. The: defendant 
has pleaded that this contract was in fraud and | 
Without consideration ; but has proved neither, 
A plaintiff in his action on a written contract; 
it be not denied, and if the want of consitle« 


tation and: fraud ate pleaded, is surely uot obli- 
ged to prove the execution. This would not be 


2 - i yes’ 
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Fialy, 1820. 


sent case, the defendant will not be permitied @ 
_MiNen. & gay that the contract of affreightment was ngt 


made-with King, nor to deny thatthe persom; 
whom: Crawford contracted, was not the 
owner of the cotton, or had such an interest 


therein, as would. ‘authorise ‘him. to. contract, for 


lites transportation, and to reclaim it from the 


possession of any person, unless it was bought ll 


for a bona fide consideration from theconsigaemi 
- Bat, how happens it, we ask, that the defen. 


La dant knew of this fraud and want of considera. “ 
between the cartier and the owner 
he informed of this, when he bought the cotton, i 

if hesevercan ‘be supposed to have bought it? 


Did he know that the carrier contracted with — 
King for the transportation of the. cotton, and 
will he that he a Fight: toit, 


The of was of: such’ 


| "a nature as: to form the basis of a Aitle to ‘the’ 


property, to enable him to retain it against 


him who was in possession prior to its being. 
delivered to the by Peawlord. 


‘right to deliver it or -to dispose of it, in any. 


Tt was acquired from a person, whe 


manner, to the prejadice of his principal, who 4 q 
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 fromthe:character of Crawford, must have been 
knowa to” the defendant, who could not & aie, 
beew ignorant of the inability of common‘ car-_ 
rier to convey any property, in the goods en- 
trasted'to his care, by a sale, to a third person: 
Ue quatriéme espece de’ vice ow defant, dans: 
les possessions est celle qui resulte de Pinhabi- 
‘bite do titre dont elle procede 4 transferer la. 

= ‘proprieté. Pot. traité de la possession, no. 20: 


‘possessor -de tnanvaise. ‘foi is he 

or of the defects of ‘the title: Domat, '7;"1, ot. 
These, also, are. considered as ‘possessors_ 
fe faith, who, foreseeing that the tight they 

pretend to have will be “contested, and that 

they will be prevented from taking possession, 
take’ some occasion to obtain it by stealth, witl- 


out the knowledge of ‘those who-have a right 
possession gives to them who-boldin goodorin 
‘From these authorities, and from the evidence 
of the plaintiffs, the ‘conclusion’ is’ ‘Irresistible, 

that, the defendant cabnot retdii posstssion of 
the property to the parly,from 
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| 
tin, 133, resembles, in very many respects, the 
present. The answer there.did not deny 
the allegations of the petition, but. set up 
the slave (which was the property sued 
grounded on contract « of sale, which, 
was contended, was made in market overt. 
"Fine-sale was not proved to have been made in 
Market overt ; noevidence was adduced by the - 
nothing was bronght forward to } | 
tablish bis claim to the property, except the afi. 
davit of his agent, and on the defendaat’s fail, 
ing to establish his defence, was 
The case, now before the ‘court, is wok 
"stronger than that just cited. No proof of pro~ 


perty was there adduced by the plaintiff ; 
this case, we have an: implied. 
' ment of it by the defendant, supported by ete 
Inthe opinion of jndge Derbigny, pronoun- & 
imthe case of Ms Meil vs... Thompson, 6 
Martin, 561, in Which one person sued in 
af of another, will. be found the, law. onthe | 
guhject. of nominal, and real plaintiffs, The 
judge there intimates, that the declaray 
a ‘tion-of one, person, that. he sues for the use of Ag 


4 
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the forad the Tatlery and in 
he ruled that it was suffivionttoenablethe 
individual, i in whose favour 
there is another allegation invoar 
which i is .very material and is oot denied cons” 
a troverted, by. the defendant, We aver, thatwe, 
as consignees of the.cotton, have the right 
< for the'same, for the use of the said King. Thus 
is:admitied ‘hat: we ‘have aright to: ang. on 
behalf of our, principal. p thatweare bis agents; — 
we have. declared inthe affidavit,on'which 


| | the order of seqhestration was" issued) tha 
thoagh: we were the consignees aud had 'a bene- 


ficial interest therein, that our: ‘principal,’ Ww. 
King, was the proprietor of the:cottom, 
‘ment, on whiat he thenght to’ be the custom. 
eufficient:to observe, in answer to this, tint 
was pleaded or proved. Cass” 
toms can have no effect in suits, unless they 
"The Jaw dude whieh ge elaine 
fled, that it would uséless tounge mrgumenis 


i 
ant 4 


‘ id 


ma supplement, 3;'8, § £0. Merlin, Réper. 
‘dence du. Code Civil. Commentary on the ar... 
ticle i in the civil code- relating to stolen. 
Livermore on Axency, 123, £725 177, vol. 
6, 8 Mussachusetts Term Reports,’ 518, 


Ripley, tor the. defendant: a 
no room, as appears’to me, for doubt. 
‘The defendant bad in. his possession thirteen: | 


of cotton, which ne: bad fairly purchased: 


The ‘plaintiffs claim-them.. To-their demand; 
thie defendant files an. answer, in the nature of a 
thirteen /ales of cotton, mentioned’ in the plain. | 
tiffs” petition, were sold to him in market overt; 
and that the transaction was fraudulent. 
_.Either of these allegations, 
cient to bar the plaintiff’s title totue cotton, 
‘Phe ‘proof of. the cotton being. lawfully: thee 
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| ups allegation,’ that the had 
lawfal title, pats’ the’ plaintiff upon his proof of a 
 paramount one. | ‘Let’ us see what that’ 
amounts to,’in the present casey 
©rawford’s bill of lading’ is’ not proved, 
| is it even proved that King had the property in - Ss 
| his possession: The only attempt at proof is ine 
Ietter'from M’Neil. & Fisk, of Natchez, stating” 
they- would ‘ship ‘cotton to the ‘house, 
it isthe letter of the'plaintiffs on 
record.» 1f-M’Neil& Fisk could be witnesses, 
Again, even the letter is not 
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gations inthe If toan ction, 
on.a'note of hand, the ‘defendant answers he 
"owes gothing, ‘it is incumbent on the plaintiff to 

the execution:of the note, If,in an acs: 
J}. tion of trover, the defendant pleads legalipro- 


Vou, 


i 


is proved.’: The present action is-in the . tatone, 
of the comuion Jaw'totion of trover. 
pwerted that “the legal’ property was 
don “for there are -no ‘facts abotit. which; 


for theres no-case; whatever, madi 
tit by the’ plaintiffs; to which 'they can be applis 


They have made-a claim-to property whieh 


sue in behalf of W::King, of the state.of 
“Mississippi, “state: that, Fick M’Neil, of 
Natehez, shipped om board of a boat, of which)” 
said King, consigneil to M-Neil, Fick & 


age 


being of opiaion that. there wasno-eviy 
which shews the defendant hadiany knows 

that the:cotton was consigned: to the plain 
tiffs ta large portion ofthe growers of the 
upper county produce are their. own. ¢arriers, 
and whoever arrives at. this: port with:produce 
to be owner bona fide. por: 
chaser, ‘under such title; onght-tovbe maintain 
ed in the property ; that there. was. no sufficient 
evidence to establish collusion ‘or ftand: ‘between 


defendant and Ora wford; the seller, 


dading’s that; it. was:to: be:given for 
tbe he knows to:belongto King. 

soon ahold finda. binds a Year ago) 


fion no ration was Kino 

; 

‘ 
aie 
Z 

| purchaser was notin 200d falta, 

F 


he never saw Crawford write, and does nob) | 


galled several ‘times the. plaintiffs; -say: 


~ not. able to .come tothe levees. that, whentie 


two housesare composed. of. the same memberds | 
eatgept Latter, of, which Mis. 

Manning deposed. ‘that-the cotton was brought 
to'the house, occupied by one ‘Rust, on the. 


companied: by: tem men, . who had been arrested’: 
a fer days:before discharged... 
from, prison, . He knew. the:hatine 


. «suspicion that every! thing was not right to: Bust.” 
| of the house, next to which 
grog:shop, and another in. which’ were 
Ting tables. The -upper ‘part of ‘the 
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know, thatthe bill of lading is'signed by him. 
He: knows “the cotton. belongs to King, by 
the Fisk & M’Neil to: M’Neil, Fisk & 
and-be knows it soother way. Crawford: 


angled the cotton, he, would inform them. 


ture, at the .comner.of the My adi 
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Fiver. ‘When*the cotton was brought the weath-. =. 
7 siderable distance above. 
deposed he: was called: poo by 
féndant and anothet persony who saidhe 
the owner of the cotton, ‘the niglit before 
and asked leave:to’store ity which’ he 


| ed the colton, the held it sobs 
| his order. He has the 
defendant and Crawford,’ it company, at his a 
a house. ‘The lattercwas generally: 
Mexican expedition, as weil) as: several’ of the Z 


met who-cameswith the cotton.’ 'Phelowerpart 
of-hig*tonse is occupied as a grog ‘shop and 


were excited by theappeatanceof things: 
down’ the:marks and numbers of the 
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calléged that no consideration was 
Crawford, and thatithe: ‘transaction be” 
i ‘ie fraudulent: oue: Crawford: 
alleged, or pretended, tobe King’s 
of the: cotton; ‘be is only  knowa ‘iu this 
master ofthe boat; and nothing. | 
to him bat the ‘freight,’ and that, not 
tor the delivery of the<cotton to the consignéed,” 
-plaintiffe’, right to the cotton, aa stated 
ie made 
the boa fide parchase af the cotton ay 
pilin: the answer, was’ prover, ‘it would’ be pres” 
~per te. enquire’ whether a sale bp w common Gap. 
the: property. Bat. there’ at 
evidence Of Sale, ‘nor of airy 
odefendant’svounsel conteuds: tattle: 
presumed to. be his client's, tie, 
it ie: proven that ‘Rust received it 
The cotton claimed, is thorn aq 


ide i 
3 i’ » 
‘ 
de 
a 
i 
‘ 
ba \ 
= 
> ; 
t 
+ 
2 4 
> 
> 
4 
é 
~ 


in ‘the mitrgin of the Bill of Jading 5 


fendatit has not denied any of the facte in the: Cour 


= ‘avoided ‘and'réversed, and thint there’; 


“3 


_epart,,. In this case,’ the plaintiff alleges: that 
having engaged his services, ‘a cook to’ the'raly 


 @efendant,,for a fixed spacé of time, lhe my 
ont of defendant’s house, before the’ex- 

of that time, thoagh hie had ‘faithfolty 
complied with his obligations, ‘The defendaiit 


denies the allegations of the petition, and far- 


__Aher answers, that the plaintiff violated his 
tract, by his” improper conduct, | 


i 

4 
4 
ee: 
‘ 
4 

; ‘ 


breacti of” covenant, nor any. particular 


have-been prepared to repel. ay 
We think that,.unless we are: 
‘in. our’ practice ‘the: nicities of special. 


the proof. offered . by. the: defendant, 


ought to. have been recéived. Under a denial,” 


that the. plaintiff: had faithfully complied. with q | 
his obligations, the defendant surely could show 


“how he had failed to. comply with them. The” | 
were at issue on that general allegation ay 

enial. The particular facts, on which the. 
might rely to support the. negative of 

_ that, general issue, were component parts of it,, 4 
not special and separate grounds of defence, , 
is necessary, as we have already. said, in, 
case of. Harvey. Fitzgerald, that.such 
certainty, should: prevail i in pleading, as to pat a 

party on his guard’ Therefore, where, 


Ver, party attempts, to. introdace, evidence i in. 


support: of ,some ground of defence, distinct. 


~ from those. which are set up in 


committed the alleged breach of contract, Hg) 
-was refused, and the given: by the digy 
trict court for such refasal./is, that the defona: 
dant’sanswer does not: mention any 


improper conduct, ‘which the” could 
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snitors-to ‘specify in. ‘their’ pleadings District: 
‘the particular facts, ont of which, the’ truth of a. 
general allegation will result, would, | we 


be remanded to: ‘bevtried’ anew, with 
al "structions to the judge, to.admit apy legal 
dence, which the defendant may offertoshew 
; the, particular act or-acts, by which the 
may, have. cominitted breach of his 
‘fract, with the defendant; and it is, further or- A 
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from the court of the first aii 
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CASES IN ‘THE comer 
(who were plaintitts in-the court below) 
= the recover damages'to the’ amount of 
‘Brows &at- note of hand, set forth in their petition, of ac 
count of negligence ‘and misconduct, on the'part 


willnot be -of ‘said bank, by its officers, in rint’pursuing pro- 1 


~ note, by. demanding payment from the maker, | 


per ‘and legal means, for. the collection of said 


¥ 


demand of payment was not madé, q 
place. “As an exctise for this change, mak- 


the demand the testimony of the runner of 


given, to shew that it was made, in 


‘through their clerk; who is also produced as 
witness, dnd testifies to’ facts, directly 


insportant, in the decision of the mis 
‘cannot be' reconciled, and as credit is given to 


one or the other, so. must be the judgment 
favor of the plaintiffs or defendants, 
district court, hefore” which the witnesses were: 


heard, seems to have believed. the: clerk of 4 the 

appellees ; and we can perceive vo good reason. 

4 indice. us to view; the testimany io differs, 
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“OF THE STATE OF LOUISIANA.” 896 


tory facts, ‘as ‘related these’ witnesses, : are. 
putentirely:out of the question, on the principle 


ef, two equal and opposite powers, by destroying 


each other, being incapable - of produciag’ any 


7 > effect then it istlear, from the face of thetote 
| and other evidence in the case,'not contradicted, — 
that ‘the demand paymerit’ was: not degally 

“Morse for the init Morea for 


The plaintiff had instituted a suit by at. 


ab 
pat “Si 
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‘a 7, 
of 


e 3 while’ attached, i is be: | 


inthis country by special daw. a 
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4 : 4 


by the. defendant,’ since the beginuing. of: the 
Could, the: defendant mortgage 


Baits by- attachinent were.:for the first: 


year 4805... Their object is to enable'a 
ditok dbtain payment of his debt, even iti. 
absence of his debtor; if he finds property hey 
Jonging to-him, within the jurisdiction of the 
corks The: ‘iret step; ‘in (alte 
‘the property; and: placeiit: ander. the 
eustody of the law, to to await the judgment te bd 
rendered; not indeed expressly said, that 


peopétty: thus stiall hot ba dis: q 


posed of by the defendant. But, was there. any 

necessity. to express it ‘Can ‘the | property 
_ be, at the saine (ime, in the custody of the law: F ; 

and at the disposal. the defendant i they 

Property consists. of moveables, it is evident 


because he cannot deliver it. Is the case’ dif 
with respect: to. immoyeables, because 
‘they:can be mortgaged without delivery? We 
think, not. We thimk: that the property. placed 
custody of the law, must.remain;in. stata” 
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a | STAPR OF LOUISIANA.) 

July, 1820, 

“til released 5. and that to suppose ‘in the» defer. 
jnleat df onelaw we 
q authorities to. understand, the nature thi 
Kind: of thé extent -of its:effeetd) 
we find ‘in the Spanish laws, abundant: infor: 
‘milar to this formerly,exisied ander the name 
Part. 8) tit. 8. 4 
ed to prevent a citation from beingservedon 
the judge: ‘ordéted the plain: to 

im possession of so ‘much of his 

| would suffice to discharge. his ‘debt. ‘The 
fendant could, ia like manner, release his 
_-perty by appearing” and. giving ‘security. to” 


abide by the judgment of the court.» We do” 


“mortgaged to the prejudice of the'plaintift;. 


x 
AN > 


Now, ‘although it is 5 not added: in: 

words, that the’ property attached. 

protected against any open violence, butalea 

“hands of the creditor by other ‘means, we think 

that! theclaw: fully embraces every act by’ which 


J 


ay 


Maitix, J. delivered the’o optiitod of the 
The defendant is sued as endorser of 
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He plone, ation other: pleas, asa. set of, 
account for professional services tothe holders 


Cam certum sit an debeatur& quantum debeatur.. 


A contested debt, therefore, is 


3 “one ; and s0-cannot be set off, unless-he, who 
claims to set it off, bas the proof in bishands) 


“and be ready to prove it promptly and sommari-- 
An this case, the demand does not appear.ev- 
a have been contesied ‘by thesdebtorg; they” 


Were aware of its existence and. refrained 


demanding what was due. to them, in the belief” 
that. their demand was by: the ‘defen-- 


. propria persona. 
: 
4 


4 q 
Preston for the’ plaintiffs, the. defendant in * 


the The’ plajatiffs state that‘théy had judge 7 


against Wiltz and and that havin re 
a ceived from’ Arnaud, one half of its amount, they 
‘an execation levied for thé other on Witia’s 

aa property;-and’ the defendant prevailed the 


«sheriff, not to proceed therein, taking hinteelf 
positively promising to pay the'sum due, in 
the month of March following, whereupon’ the 
‘Plaintiffs’ counsel assented thereto; that goon 
after the said? Wiles died: and “the” defendant 
being appointed: aduiinistrator of’ this’ estate, 
took possession thereof. Notwithstanding which 

| he absolutely refuses to comply with his 
‘The defendant “pleaded ‘the general insue, 
denied that the sherilf seized any part of Wiltz’é 


~ 


/ 


as. secutity fora very large debt, 


‘before'the judgment of the plaintiffs was records 
‘ed's that the sheriff was informed of this, bythe 
defendant; that if he promised to pay, he did 


a 

East’n District. ' | 
i 


he demanded | paymeiit’ of the plaintiffe’s 
q the present defendant promised to 
pay it’ a¢ svon as Arnaud came to town, and ré-. 
him: to stay the. execution’da that. con 
“ment and the defendant answered, 
advised not: to’ pay, as. he” was not liable. 
The demand was’ made on the defendant,: 
x j It was admitted that Wiltz’s 
| since been sold by the ag : 
"The plaintiffs introduced the. xeon men 
‘being of opinion that “the assump. 
if made, was. made to the» sheriff, who 
no authority to receive it,:and.it was not 
binding) on , the defendant.” Whereupon 
appears to us," thal, the proof 
with the allegation and: is ‘incomplete, 
promise to pay,-in March or April, 
and evidence given, of one to pay as s00n.as 
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x Ati is, therefore, ordered, adjudged: 
1820 

“creed, that the judgment. of the district court bis 
annulled, avoided and revérsed, that judgment: 

of nonsuit be enteréd;*and that.the costs of thig: 7 
“cout be borne by the defendant and appelteg; 


| ‘the cout of the and | 


petition in 
The pston alleged that the 


‘higgase in sub- barrel, then-lying in -their Warehouse 
to. accomodate ‘him, ‘tliey agreed ‘to ‘wit 


vay fer the flour to remain: there for few: weeks, 


thé ven- 
pro: he promised to pay-a patt ‘of the price ina 
them days after the ‘sale. (May 24,4817) and 
— the residue at, or before, the” removal, | 
promisé'to effect withia= weeks; 


tht applied, lo’ him to remove: 
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7 and pleaded that if the plaintiffs ever did; 


“ont of which he had sold one hundred barrels 
Liddle, as he had sold that’ quantity to ‘the 


1820, 


which he utterly neglected, til a few days 
before.the 34st of July, wheu he absolutely 
fased: either to take: the flour er pay ‘the price 


that they . applied by letter to him (inclosing a~ 
Bil: for said, flour) as appears by avcopy. 4 
Tetter ‘and-bill, annexed tothe petition, warns 4 
him that, if he did not come forward, they 


would have the flour. sold on his account 3 that 
~ he. still neglected to: come, and the flour grow. 
ing daily ‘worse, un account of the heat,” they 
Cansed it to'be sold, at auction, and’ the net pro- 
ceeds amounted only to 840881, ‘which, deduct- 
ed from 1350, leaves a balancé of 8953" 66, 2 
lading 12 50, for storage due them. 

deféndaut, in his answery denied that 
the flour mentioned. ‘in the’ petition, ‘ 


ae 


re: 


other to him, they lost their i in 


a to the plaintiffs, and on the 22d of that : 
month, the plainuiff Gilly told this. deponent to 


one hundred barrels of flour, from 
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weat to. the, defendant with a note from 


oF in part payuientof the one hundred barrels, spo- 


‘week. .that some | time after, he handed-the de, 


went with the: plaintiff Gilly into the back yard 


i 


plaintiffs, desiring himto send them,650. aa 


of, informing him they. were at 
gal: that the defendant, having | read 
replied he had payments to'make which :pre~ 
verited an immediate compliance, but he would, 
pay the: sum, ‘the. course of. the, 


fondant letter, a.copy. of which ig 
the petition, which she vetarned unopened, ob-: 
serving he had nothing to-do with the plane 
tiffs’. Flour.of, the quality -sold: to ‘the defen- 
danty: sold from 13 dollars, to 13°50. A fort- 
might after flour. fell considerably ; in the lat. 4 
ter part of June, it was at 9 ot dollars. The q 
had that, sold’ fo, the 
ed of at public auction, 
hiscross this witagge’ ‘added, 
that one. M:Gowan, kept the plaintiffs’ books’at 
time, and the’ ‘entry, charging, the defendant 
with the flour, isin the hand, writ ing of said 4 
who is now as he bé-. q 
ip England. “a 
a clerk» of the’ plaintiffs ; ‘the defendant: 
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to the defendant: one 
| pf flout, and desired that’ théy might’ be kept 
him, opt:of lot, from ‘which Liddle! 
lately had the same.quantity. ‘Thosekept were 
plications’mede, and the quantity might bave 


for the defeudant. Seven or-eight days afler, 


flour: began to fall, and-in June ‘was down. 
9 or. 10; dollars. “The quantity. reserved - was” 


depotient tried tohave.a, conversation’ with 


the defendant about the flour, 

“ceed; he would always evade it, and once par-*: 
ticularly he-turned: off in'a pet; saying” 
thing, which “the deponent’ did ‘not understand.’ 
The deponent saw the defendant nthe 
was. admitted that on the 20th of May, 

4817, the defendant was indebted to 


OSE 
4 was given nin the court, 
the ‘defendant, the: judge being of: ‘opinion, that 
the’ testimony. of Datillet left’ no- doubt ‘that. 


~ 4 
F 
NG 
Fe 
‘4 


‘establishes the sale: beyond ‘controversy. And: a 


in the’ petition’: bat, ‘it 
‘him that ‘the conduct of the plaintiffs was ajbold 


at. ‘step, without, any legal authority that oor a 


4 


for the’ vendors proper proceedings fay 
_ redress ‘by sequestration and provisional aale, | 
the “article be of a_ perishable wature that 


the resale of the flour by auction, we. 


themselves to. the. court, ‘Has there.” 
a sale of the flour, made to the defendantfs 


If there: was, had the plaintiffs aright to dis. a 


pose “of: it at ‘auetion, as they. have done, an 


it is believed, that few. cases of this nay 
ture could:be more satisfactorily proven.” Whit) 


Constitutes.‘a gale 2. A thing sold, the ‘price 


and: consent.” Civ. Cod. 344, art. For, 


‘verted. ‘deposition of a single competent and 


dible witness may. be sufficient,” id. 340, 


this point. Ibis admitted, as appearspy the re- 
in’ this that the on the 20th | 
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to charged with the purchase, of thie, flourin —~ 
= | qdestion, on the 21st ‘of May, 1817, that) onthe 
day following, ‘the: plaintiffs directed Datillet, 
their clerk, td reserve 400 barrels‘out ofa’ certain 
parol oar, part of which he had sold to Lidy 
‘die, observing, that. he had ‘sold the same to the 
defendants That “about the Jitter ‘of the 
month, the beginning of June follow- 
ing; Datitlet was" ‘sent by the plaintitts,: witha 
to'the defendant; requesting the 
to send them 650 dollars, On. account the 
said. 400 barrels of flour, before espoken 
that the ‘same was at his disposal. in their wares 
Rouge, that. is, : in. the warehouse of Gilly and 
«Pryor: That  Dutilict handed this note to the 
defendant, who read At, and then returned 
d | answer, that he had: ‘cash to thot 
week; om abcounit of ome nade, 
then pay, butthiit:he would: 4 
7 in: the’ Sillowings M-Clelland, 
of. the: ‘plaintiff, . stated,: that: sometime 
the of: May, 4007, the 
Mefendant ‘went with Gilly one ben laintift- 
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| which théy had then‘on hand) in Canal 


next. door to Liddle’s that the said one 
barrels of flour, reserved for: the defeudant, | 
superior ‘brand, Both. witnésses 


‘this flour wonld have been frequently-sotd, by 
at the time.and, sime'days after, for the 


price charged: .to;,defenitant, and’ even higher 


thie, kind, to. establish: the sale of the flourig 


Is it. natoral—might it, not, be’ said 


is it mot absurd to,.sappose,. that the defendait 
being thus addressed by the /plaintifis, claimiag ” 
8650, part. payment of 400 barrels of 

of them, should. returm the 
dispomed of i ales, a tb al 


Can there then, it is: repeated,:be 
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of four, aprived in-market nd: 


vanticle depreciateds Batvit: may be*sajd; ad: 


“the was,the price-to’he. paid by we 
‘hin for, the flour? In'the first place, the defen; 3 
dispute the prict;\at whieh the 
flour is charged tov-him, 49 dollars, bit contents” # 

himself \by denying, that le ever purchased thie 
flour im question ; that the plaintiffs, by: 


diepnied) ofthe flour 
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qutestion was then from dolar: 


wold it several times, at the same price’ 


(May; when he first understood itwassoldtothe 


sale: made forthe defendent, four fell 


San the lai’ Boke, with tbe 


; 
j ney ; 
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ap. 


Rat; riher, Tetus examine — 
per 
— 
an 
2 
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cross examination by. the 

of flour reserved hy the plaintiff: for the’ 
dant, were df afsuperior brand (Brown and Wor.) 
thington) Yhabat the time of the sale to defen 
iflour Were selling from 48 to 44 dollars 
this time the plaintiffs had: frequent, ape 
plitations:for-flour of this brand, but: did. n 


Uheniselves at liberty to dispose of 


| 
no proof in the plaints to-establich 
"the price at:which the “flour was sold, is not-the> 


of the samedescription, would have sold] 


4 ‘ 
i 


| 
qq 
not be reasouably supposed, that the 
tthe defendau§ that they would have kept it 

fe: 


defendant; atid there was no other-evidence 

the: price, than exhibited:in thecpresent suit, 

the defendant,’ oft the saine quality “as thet sold. 
the defendant, commanded, with Weility,- 

and even 44 dollare-per bar-~ 

‘rel, would tiot ‘this évidence have /been abun. 
 dantly wufficientto entitle: the plaintiff to. recov: 

siteation isthe merchant placed, 

a ‘cannot be supposed: that he can have his 

in every sale he makes, a witness ‘nat oaly 
“to. the price? would be. natarelly 


certainly reasonable to suppose,. that the 
4 merchant.proving the sale of — 
notwithstanding he could. prove: agreed 


Upon: should be entitied . to recover the current 
“price of the thing at-the time it.was sold. And 

“this from necessity, because, one half. of ‘thebar- 
that take place in the: mereantile: world, 
Jaggi the vendor and-vendee, with.” - 
F witnesses. And: because, it is notto ‘be. 
| that, an atticle Would -be%sold under — 
“thé current. price’ it commanded in: the. market. 
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tohim at a particular’ 

price, what: evidences _pitnétics of! 
Hever ‘ott ‘courts, «Would ibe fequited of A. 


tha individdial would well hie phos: 
therefore, copfidently assetied, that 


Of the-éase, anid thousht to hé too plaia te’ 
thé défenilantto reimove the Hous, ‘or they woul 
gale. The defendant neslected to rev 
duction, aad charged the défendant with the Bas” 


ah 
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| 
we 
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Tor the defendant. “The petition 


gale of 400 barrels of flout, half 
pale at 13 dolldte per barrel; 
But declares that the’ object’ sold ‘was 

vered; was ready for delivery ; and that 
there was A bpecial on'thé 
the sellers, that they "would “safer” 
remain’ few weeks in theif store 
that he Would part of the: 
price, after the purchase, ‘and the residue whet 3 

should be aha that he: would re. 

te sale; 16 of Rour; one 
dollars pet hatrel: Mien mast 
bant, the plaintiffs haveghosen to ely ion 
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‘at the contract. : The’ plaintiffs, indeed, told hing” 

that they had sold)the defendant 100 barrels of 

this part-of, the: testimony; bub th 


plaintiffs did: not tell” him the: price, 

_ | they speak to to him of the description, one ha 

superfine : on the contrary, they: 

to. keep: the'#00 barrels. out of one. parcel 
as they had sold Liddle. The only part.of 


this. testimony’ that can bear on the case,: is the: | 


Sigh the sum of six hundred jand fify~dollaré, on; 
account of the 100. barrels of floor before spoken: ae a 
and that‘the sameawes at Mis disposal in the, 
‘warehouse of Gilly and Privé? that the: defen, ee 
_> dant read‘the note, not pay it, 


but would. pay it the week. following. This is a 
the. whole: testimony, dor” the. other ‘witness, Br 4 
speaks of What he beard fon 
the price; nothing of the:ferme of. -payment, and a 4 
the defeadant, on being asked 


for the. 650 doflaray on account of the 100. bar- 


~ ul 
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pay. inva’ short tin “New 


quite, consistent with as with: a 


Prior. badioffered | the defendant 100 barrels of 
flour, Condition that he would pay them 650° 
cash, and’ the ‘same ‘other sum’ 
"subsequent period, and that: the defendant 


amination, will take it, * or find itcon- 
to raise ‘iméney will take it 
sad sent pote requesting the payment — 
ot six hundred and fifty dollars ‘and: 
That the flour was at his disposal.” Might — 
She ‘not have ‘thade precisely the answer the: wit- 


“ness: ‘states him to have. made, and ‘yet mot 
a intended to conclude the bargain,.. farther 
he, had- done in the original - conversation, = 
“that is to Bay, leaving | it still conditional, that it. 
“he paid | the ‘money it ‘should be a sale, but. not 
‘otherwise. Pcannot pay this ‘week, but 
ill the next 377 do there is a sale, if? 
“nake no new contract, Now, if tle 
will admit of these two constructions, that most _ 
in favor of the defendant shall be taken for 
the plaintiff must make out his case. But inde-. 
“pendent of this, the strong ground is that this. : 
testimony: does not support the allegation in the 


jerfert parchase, ahd sale. Suppose” Gilly ‘and: 


said, if like the flour, on further éx- 


‘ 
¥ 
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plaintiffs would, suffer the flo 


The’ allegation, relative to ihe 
“which is stated aa forming part of the. sale, That 


weeks, and thatthe defendant Would 
ed by any evidence. 7 Sire 
to remove the flour in’ Weeks 
ds wo evidence to.eupply. this blank, 


tion's for’ the flour Was cold in ‘less than | 


the word ten, the plaintiff has: bu ‘cause, of ‘ac 


Phe ‘question of fact’ appears tous to have 
Deen correctly decided in’ the: parish court, 

plaintiffs have clearly shewn, by: the testimony) 
Datillet, and that of. M+Clellan,’ shag 
gold one Wundted barrels ‘of Bour’ to the defen.” 
dant: ond that flow of the. quality sold wes, 
barrel: ‘The-defen 


dant, on recoceiving: the plaintiffs’ note, by the" 
hands of Datillet, in: which 650. dollars’ were. 4 
of the price ‘of the 
4 
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excused himself, and promised’ payment 
the course of the week then following. This Bau 
elearly bufficient evidence, that a. purcliase 
one hundred barrels of flour had taken. place, 
and the defendant - drew from the, wituess, in 
«the cross ‘examination, the fact that ‘M-Gowan, 
another clerk. of the: plaintiffs, who was out of 
Teach of the process of the court al ‘the 
time of the trial, had made an entry. of the ule, 
(sin, the plaintiffs? books. Although. the testimo-. 
ghews a marked .intention in the defendant, ie 
fo avoid paying the plaintiffs, it does notappear, 
from “any. part of the. Tecord,: that 
i the parish court, complained ofan overcharge, 
Th is true, there is no evidence of the defen 
having expressly agreed to pay 13 dollars. 
barrel, but it is shewn that this. was. the 
thir and. current price. The. defendant thas, 
‘objected to evidence of the, current price 
received, and it does not, appear, that 
law, the plaintiff: who expects to avail 
iv case of. his inability to:prove. the 
éontract as it, was rea ly made, of 
tion which the raises in the 
Vox, vin. 
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‘uly, 1820 
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| District fair price of the. thing must have: a in 
& at. mised to. pay what the goods were worth, quan.” 


the civil Taw: prevails, the plaintiff does, 
mot: produce, his-case in various forms, and evi-. 


“owes, tp the plaintiffs 1300 dollars, because they 


CASES IN TAL cours 


his declaration,. stating that the defendant Pro, 


tum valebant. lo courts, in which the practice) 


“dence i ig admitted, ‘when in the allege 
tion in substance. 
_-Here“the petition statés,. ‘that ‘the 


100 barrels ‘of ‘flour, at. 43 dollars., 
Now, evidence that. - the defendatit 
‘from the plaintiffs 100 bartels of flour, which." 
‘were really bona fide worth 13 dollars per. bar- 
substantially and. perhaps literally, 
ports this allegation if there be no evidence 
of a positive ‘agreement at a specific price, 
Tt the defendant, purchased. ‘floor, which. 
“worth: thirteen dollars. per barrel, without any 
specific price being agreed upon, he impliedly, 


"That 1300 dollars were the. “amount ‘of & 
flour, according’to the intention of the parties, & 
is corroborated by the circumstance, that ‘part 
S| the: flour was to be paid- in a few days, and: ;. 

e rest when it was taken away, i in’a few weeks; 
ad the defendant, when in.a few days. 
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the parts mentioned: ‘not ‘being, defined; 


equal ones wiust“be presumed” to*have’ been fad Ga 
ended Te, therefore, the flour was gold at 13° 
the sum of 650 dollars claimed, thie’ 


part of the ‘amount, "be, “fiat 


the: ‘last payment was tobe'tiade, is’ 
undefitied—a feo weeks.’ of speak” 

ing ‘is seldom used ‘to“denote’ a Yonget period 

eight weeks; or fifty six days. The'néxt 

period is usually:dedcribed: the words 


Upomthe while,’ thik, that the 
yi decided: the’ questo 
Bat he ered in that of 
Weehave like this, a ‘statute: ‘ptovt# 


sion. Part. Whien thevende® refused 


to come and: take’ awaly the 


dorhas occasion forthe vessels; in’whichthey are 
right’ to bire’others, | 
hone.are to be! had, af ter notice to the 


inthe street, of sell'it'tocatiother. 
:Habiendo la dicha‘morao tardanxa en 
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4 Venta, 49, Qur. Phil. i. Venta, 46: 
» So it i@in: England. In. the case-of Martin 
decided that the vendor might recover the losg. 
difference of: price arising.on a. relate, anwell. 
ag damages for not.taking away the goods, afd 
aS general caaat for goods’ ‘sal and, de}ivereds thet” 
had not the goods then ‘ready to. deliver. 
Similar decisions have takep place, in News: 
Fork, Hermanes & al, Feomang, Johnson 
Sands & ah. vs. Taylor al, id. 395, 
court there observed after the:de.) 
refusal, to‘come anil take the: 
property (wheat) pn’ the plains” 
hands, andithey were, by: necessity, made: 
ctrastees'to manage ity:and Ge- 
thas epnstituted .trifstecs! or. agents, for the.” 
defendants, they must either: abhndon 
erty. to destruction, by refusing to:have 
 goncern with-it, or take-a.caursé more forthe 
avantage: of the defendants; by seliiggodt) 
‘There is a.strong analogy. betwéen ‘this case; 
gnd that of the: assured:in. the ‘ease of alian- 
daompnt, boty cases, the-party, in pistes. 
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tight to, sell ought.not , to her 


4 operates justly, as respects both 


reason, which induced the party. :to 
duce the other. to.act fairly, and sell it tothe 
best advantage: ‘It is fitter rule,” | 


to require it of. the party,. on whom.-the 


the: daty of: the other party; ito uf? ~ 
fer:thes property to perish, asa condition on 
his right to-damages is to'depend. : 

"Where wmerchant orders goods 


not catrespond: he 


jinsish ‘court! thought ‘the 
the: case under considertiony sight have 


an order for the sale of it. In many Cases, 
‘i‘thal'of an absent defehdant, thede- 
and‘ expences attending ‘this-mode ‘of seek! 


relief, ‘would leave ‘but little. to: ‘satisfy the 


claim’ of the vendor. “we! nion that 
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Feverséd, ‘and that the plaintiffs retover from the 
eo 


of the parish and city 
principal after- iplaintifis they!sold, by J. Ka” 
West, theinagent,' quaatity/of merchandise to” 
with an exten- the insolvent, to- the: amount of 4313 57; 


a pr pi- quesiration: ‘has issued against: his <goods,: 

re, Whioby. :accordingly, have-been taken=by-the, 

| sheriff. Among them is a part of the; goods: 

the vendes: whereupon’ they obtained:a-parti- 


‘and of November, 1818, he sold to. the i in- q 
golvent goods, according to the, list annexed fo. 
his. deposition, amounting to B13 57, 00, 
the plaintiff, as . their. agent ; that on 


“the day, of his he examined eight 


| 
| 
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| 
+ 
there is no no- COFGiIng to: the’ account annexed 40 the pefitian:’ | 
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2064, 62 and.66,, agree in the; 

(bers, and -quantity. of yards, shpee 

“the: invoice ; that the pumbers, in’. the pieces. 
"marked: 63, 64, 70 and°¥6} agree: with thosé in 
“the invoice: He added’ he had also: exainined~ 

compared them ‘with the invoice!and: pattern 

] card by which he’ sold, atid believes (bem'those 

“gold: by ‘hin’ to the insdlvent that he likewise 

-‘exainined two «pieces of cassimerey ‘ne, 29187, 

"and 22497, and found.them with: the 


card. and: invoice; except as ‘tocthe nuimberof 
‘He. also examined fourteen ‘pieces: of 
‘steam loom:shitting ;but-from there 


the. patterncard by. which’ he ‘them: being 
he cannot be’ positive that the piecés"showh 


him are the same.3buty on comparing the goods 
with: the sterling cost of the invoice, he thinks 


94, in which they. appeared-to fit exactly, as_ 


‘ if they were imported therein andithasthesame - ite 
mark as that sold by him. He also exainined 
four pieces of toilinet, and found them to agree, 


a a 19 pieces ‘of elveteen con aud 


and also three, remnants, no, 24028- 22263:and 
4126 ande:found’ them ‘to’ agree’ withthe patterm 


they are. “They are now in a case marked 
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By thostatemeat offi, the 


ito, the petition: are the'invuie | 
given by West td, Davidson. Paymest wap 
made in: notes, stated, ii a receipt’ gived iy 
clerk and annexed to tlie petition 
| thes plaintiffs took the per 
_ titiony.. which remain unpaid, lieu of: those 
given lo West for‘the same. debt ; interesthows 
sever waaadded inthe last notes for the’ extéa- 
fiom the of payment, “Phat the gious 
sequestered are tlie same, aswerd:solby West 
to Daviddon aud the remiants 
competency of West, as a witness, 


patish court ‘is he privilege 

dlaimed in this-case is resisted on two grounds : 

No ‘privilege ever attached on the goods sold, 

in favor the: if any” did, it has 

lost. 

4. The goods K. Westin 
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any mention of his tctingias the 

| agent ‘Of the plaintiffs.  Phe-notes “were giveti [Hows 

favor of West, and lis name; the 

the riotes, taken in payment, was given. 
the Roman law privilege’ ekisted ’ 
“favor of the. vendor: of moveable property sold, : 
vested in him. an fight tothe thing 
Curia: Philippica; Prelacion, 
Part 1, chapter 145 no. "78, who quotes theiopi- 
above twenty doctors to the same effect... 
Medurding'to tliese laws, then; ex: 
7 . its on the goods cold im 
| “even fn favot of ‘West : mach Tess. 
‘of ‘the plaintiffs, wlio wish toshow that 


‘ 


West acted as’ their agent, in transaction in 
he appears from: thie invoices ‘anid 

Bat, it is’said, the ordinance of 
to the vendor (even in cases 
obgdods on a credit) and that ‘the laws 
Partidag been thus far abrogated. 
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t= Disc. The , exact. extent, to. -which,.this . 

“has, been. introduced, as, law in this state, has) 
never been ascertained: This court (4 Martin, 
‘Tas, declared At applicable to bills | 


| is. the case’ will 
tot be aided by 
if there existed a privilege in favoar 
of the plaintiffs, it has been lost. . 
SS Ehe.ordinance of Bilbao gives, a privilege om 
sold, if the demand be made prior 
/s the expiration of the credit.’ Cap. 47, no. 87. 
as privileges, must be construed thn 
~plaiatifis, ‘most bring their case within the 
letter. of the law. The same ordinance, 
no. 34, limits ‘the privilege to six monthe af, 7 
the expiration | of the credit, given to the pats 


debt ; new notes of hand were given, taken’ 

name of one of the plaintiffs, and, the 


“regards the remnauts of, the goods, iu 
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itt making the the goods; ‘in which: 
away or diminish: thie’rights of, his princi: 


pals.’ “The makins of fhe ‘notes, givén ‘for’ 
priée oi of these goods, ‘in the agent's 
3 “cominiésion basiness. “Were the noles ‘malo 
niaking, them payable to the 
he can, iferequired, ‘negotiate thew 


Roman law, the property of = 
a whew aterm of credit has been 
“contract, trauifere: the “property: to: the-putchasers 


‘ 


Should have béen in the insoly 


4-vent, in order: that we might. maintain: our privi- 
ig = = lege in them, ‘Our.action is hot te rescind: the 
tale, bat,, it to valid) to 
“The provisions. of the, ‘of 
(yrere they ever fally in force 
travené “or. modify the enactments of, 
Code, With respect, to. the remnants 
of cloth, linen, and the, like, 
the. 17th, chapter. ofthat, ordinance,’ does, 
the privilege. upon. them. Bat.the cade cequires 
that’ the, goods,: im, which the 
privilege. is. claimed; shall bo. ia debtor's, 
changed: in: wature:ar ‘kind; wnmingled, with; 
by. which their value might be affected. : 
credit one ithese goads,. shaving, bean 
newed at the cannot, be said’ ta: 


wasqmade. The, greater: part, af the aoies.are 
atilh.dde 5; and thig action: is for. 
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& typ; shoald, be pub ip a. worse: condition 
‘spect to thedebtor, or the mass of:his ‘creditors, 
dhaving extended ,to oredity: equally 
beneficial to the interest of both. 
Mit appears, clearly from. the igs 
of this courtin thecast = 
4. atgine. subject, was: 
| aatiefactorily. invebtigated,auddégided. 
debtor, af: whose creditorsithe’ caf 
is vevisteds-on the groundsthatthe: 
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559, aewiagreement: has' taleéw place. 
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that novation”has takes (dee, ‘ad’ 
“en place here, it mast resilt from the 


one “creditor! to another! Wor the 
than the! ‘first,’ would’ 


the partied) prodice a 
the: debi,’ ‘was contract 


‘the andthe debtor, By: 
has been'giden, ok a place 
for the payment appointed, or the debtor altow- 
edith’ paying to anothér: 
or’even by whidh the debtor should? 
which the creditor’ was willing 
‘his demand ;°in’all these cases 
to. the ‘principle’ that!the’ 


‘tion is ‘be it be 
~wovation, ‘and 4hae the” 
augment thé debt, rather than’ extingwisW it; 
order to substitute anew tne to it; they dide 
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“Bat was there a substitution: ‘of one 


another ‘John-K.West, who has been heard 
witness, and. against. the, _ comperenty of 


whose: testimony, nothing has‘b been. Div 


“declared. that in this, transaction,, he acted as. 


agent 0 th Taintiff ; the _£redito 
gent of the, plaintiffs ; the true, 


B of the: price of. those goods were the’ plain...” 


ke 


Wher a prolongation of. credit. was grant." 
for. the payment, of that price, one. of the; 
acted. ‘ip person; and notes were, 
Wejhink. that both hy. our ciyil, cade and. the, 
anish commercial. law, often-enforced here: 
yendors. of moveable goodssanpaid, 
retain, privilege on. them, so long as 
‘remain: ‘in: the possession of, the. 
the Fullgmént ofthe patish ‘court We!” 
is we tifigh ‘oright ti’ have been tendered 
bélow,'it adjudged and ected, that” 
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court.* "When this” court dn, a former occasion, 


Martin, ‘967, was about to énter a final de. 


dhe cree, directing the court below what 
should he ‘pendered between’ the parijes, “ile 


2%, ae  conrt,: at. the instance patties, suspended; 

the-rendition, of their’ decret,. aud’ ‘entered’ “thd 
_jullgment of reversal only.’ And ‘now, ‘at this 
day, this cause being again ‘called up by consent” 
of parties, who, by their counsel, pray that 


ay judgment of ‘reversal be set aside, ‘with the view. | 
remand the ‘cause to’ the court ‘below, 4 
“amend the pleadings’ and bring new ihatter’ and 
evidence: ‘before’ the ‘court, alleged to be’ 
taint to the rights of the parties, “a 


court.doth, now; with the consent ofthe 
parties, and under. the. circuntstances of thé 
Ned  orderthe. reversal of the Judgment -of the 
now set aside. Aga: the court doth further 
motion ang, with.consént:of the parr, © 
“ties by. their cougsél, grant leave 
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pended on the. answer of: the. Aattery who-therein ty aye? 
interrogatories, which sere, anewergd: and 
former, Who) on*the next-day, pet the 


that the defendant shew. cause,.on thesixth case cant be. 
day’ then following. why theordér, 
the.sale.ebould not be set “Olt: thejretura: 
phe: ‘defendant ‘appealed ihe case. 
| up “on. the agreement of, the counsel 


the that the appeal: was token front. 
the ‘opinion of the’ parish: court “deciding, 
ie, ‘on the rule to shew. ich pin 


al wis submitted to the co 


_ dia not <defendant,. jim: the exes 
eufira, must always be ready: to maintain. hie 


from the court of the 
| f the parish aad city 
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the ‘present case, the: defence:: rests ong 

fact, the knowledge ‘of the ‘plaintiff of 
circumstances, which are alleged to. give to 
defendant some relief on principles) of equity. 
here probed the conscience of his adversary, 
| the‘answer to his interrdgat 


expiration of the period which was assignddl 

have shown, by contradicting the: 4 
plaintiff's answer;'that the’ ordet ‘which | 

chuse, atid“the order was; ‘therefore, cord. 


ediags of the-court guo are anthorised,: 
uitting that the laws of Spain do so, 
practice js-exclusively our own, and. the 


és gowerned,-in its mode’ of, proceeding, 


the, act of 1805, regulating the 
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aay. 
of, appearance; when the, defendant.resides: in, | 
-New-Orleans, shall be.on the 10thilay.after the’ 
of. the:petition, when . 
gwer, &c..5 thatthe defendant.may, subjoigiins 
to his answer, of the pertinency-or 

materiality of which the-court.shall judges.) 
shall order them:to be ausweted by 
answer. shall -be received as true, unless: dist 
4 "proved! by the oath of two witnesses; 


the defendant ‘shalt have-three” 
These are of every-day practi 
the subsequent course is well. kaown. 
the answer to the interrogatories, and. 
subsequent days, for excepting 
 @dycthe cause is considered as at, iegue. and 
Tgplacedion the docketin its order, and isealled, 
and fixed for trial in, its turn, .at not less than 
week” beforehand, when the. parties come into 
that one’ kind of cause 
tinguislied and determined, ‘in. aay: 


A 
4 
Veg 


TE OF LOUISIANA, 
4 
| 
| 
» 


one statute; “Civil Code, 460, art. 40, a 
thé’ éreditor may on his ‘oath that the 


is due, obtain'an ofder for an iminodiate 
said: thing “This is all: that is any where 7 
Wwilege is obvious: as the title to'n’comk 
féssion of: jodgment, he shall be éntitled at first, 


proceed as if he hail obtained a jndginent by 
“process of ‘law. But thongl the’ title, 
a sion ‘of judgment, yet there may be many good 
sidered; hud:the jadginent been obtained in the 
have previously put forth, distnssed andad- 
How:isthe defendait te come im ae 


his opposition’? The. statute appears 
provided for sich "The 
plaintiff cannot come ‘into court in any: other way 
in'this he prays that: ‘the: ‘pro. 


Sappraitetvent and wale,’ Buty ne! the 


is’ the clerk obliged to issue a citation tothe de- 
fendant appear and file his answers" prt 
-and about to hewill, 
+. be edpposed, bein haste'to: file 


within the egal delay Bit he: bas; 
iv wete, confessed jndgment, by the character of 
the'title, which he has: given to the plaintiff, 
a his ‘answer to be adinitted of ‘course’? No, for 


theré- would bend virtie'in 

‘ ‘onthe Other hand, as he ‘has vot had the 

4 opportunity’ of waking: hid 

judgment bad beer obtained ‘afters trial 

itis “only ‘title; amounting: 

4 ‘of judgment, ‘What the’ demand: ‘is: 

tuted, and the defendant ‘may ‘Have 

“of. defence, ‘such’ ae ‘that 

not: “yet dué, “and ‘subsequent release, 

fw this’-case, ‘an inipiertett tide. 

be “Teft to tie" Wiseretion” of the’ jadgey 

in examining his ‘answer, to determine, if fie hae. 

a good defencé, and to adinit his “anewet, if it 

sufficient groauds, and is'sipported by 
but’ this diécretion, can Oily Beexer: 


‘one jadgment may” be had fortiwithy "to. wit 


obliged to commence by petition 
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“it, be halved or ‘quartered | 
he cannot admit the. answer, ‘and order: 
be provenyvin less. than the juonal, and. 
term. If he does.adiuit the answer, he: 


Hereafter “he the By. admitting the am 
ewer, the judge, has said,,as.if-in so many 
_ for if he-did consider: it as such, he could 
admit any answer, as it. would be palpably: 
gomteadiction, thete would bea consti 
anda jadgment existing at the. same time, 
the same, parties and for-the -same.things | 
Again, the defendant had by law-@, right:to’ 
except to. the answer of the plaintify at any 
~ time, within,three days?. Can the cause becons 
gidered as at;issne, until these three days have: 
_ And if, it could:be fixed for teal, atthe die.” 
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aside?) Was this..a’rule, upon hich todeeitle 
theimerits of «cause, and finallyadjudge it; 
eonld be-adjuged at all, by any rile. 
answer had -required-a jury; 
dlerk-have been authorised on such aculeheitig, 
taken, to issueia venire ‘to. the: sheriff, toeum- 
mode’ of. proseedifig. under’ the “Spanish law; 
‘be required within the delay ‘of ten.daya: 


the ‘other eomparcite, voir (pres 


But this tule was taken upon'the defendanty 

concérning-the suspensidn of the-order 

of-sale, which he had’ ‘obtained: upon giving 


 fissue. ‘It might: proceed, ‘notwithstanding the 
tale, through’ tothe injury of 
defendant, therefore, avers: Ast That 


his answer‘having been’ admitted, the ‘cause’ is 
‘and most hereafter proceed, as alleuite 
Dhat ‘could: be. called” out of 
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Nor could themerits be decided, updug és 
‘au Orde? of sale, should not ‘be set-aside, 

qiestion was’ every way fortign tothe 
answer presentéd: an “for! trial, ae 


interrégatories being fled, fad three 


dowh fur in’ theirtire amodg 


Woes tot appear, to to have 

why an order, ‘suspending ‘aisale,: shoul not 
aside, is'obisined when the plaintiff think | 
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be,not set asides & det 

be set aside, it being; the: opinion of 


creed; thatthe jodgmént of sthe. parish court 
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the: plaintiffa-a: part ofthe: said: “sum, whieh} 


that at that time; he-was possess: | 
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dind not’ nesteted ae! euch atthe inventedy’ 


he _rpceived frour the testamentary’ 
@ minor net neversrendered-any: but afterwards 


have: fudgr “against: the 


‘made the first act the 


twelve slaves; which he afterwards 
the defendant; private sigh | 
nature, date Jone: 


fo the oF mie- defendant, 
denied that: Feuqae'ever acted 
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of the laintiffe’ mother; 8090 

judgment i in his, favors against. Kong 

4 sgurator of the plaintiffs, or had, letters 
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record of proceeds: 4 
‘of Foaque agaipst big.creditors, and 


vider éneator of the | 


was indeed to 'Vellia, exec of theif: 


for every thing tha comes) hit hands. TH 
daties of titetiare plincipally coutided: tot 
of (he tinor: “vA by thie execu 

ice in the principle, whether the loan'be' 


and At ais evident, frome 
the his. obligitig himself to ‘retary 
would aot have beet the casei ore 
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th fete y transaction or compromise, without the 
Fougiie; ‘was for his personal use and benefit, 
and not for: that of thé uiinors, “ath gives no 
ob his ‘property. Wor it, he-is respo 
the eXecotor ‘of Phe latter, “Who is 
the admii uistration Of ‘it, is alone: 
me tothe heirs.” The plaintifis’ appealed. 
children of Cathérine, lately ‘witow® Bet- 
At ‘the “death ‘of their moter, Which — 


bappened sonietime in oF the wiotith of 
Decetibet, 1840, they were all minors ‘of = 4 
én fore bringing this suit; ‘the others: are 
dnd’ are: assisted by: their curatorad ites, — 
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letters, of, tutorship:. or scuratarship,’ nor. 
mades_ om: the 7thjof, December 
au inventory of the estate, amount- 
+ dollars, the greater park of which 
This. inventory, wag made with, the aniterven ‘ 
vate signature, without, the interventionsof any 
 ~penson. bat two- appraigers,: On the, 15th, the)” 
inyentory.. filed, in theoffice of; the: register, 
fom, Joseph, Vellio, the executor of the motheg 
mortgage ona house and lot.;thatafs q 
ou June, 1812, Vellio gaye 
acquittance “and discharge of, this mortgages. 
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tator ahd ‘Curator’ and declares Todebted 


the sui of 5000 
lars, belonging’ tothe minors; anilin the 
mortgage of sundry slaves 
On of January? 


iis property to bis 
tater of thd theditertins — 
in ‘Which he appeat¥'as such. Pie 
dics bavi ing sold the slaves morigaged'to’ Vellio, 


@'so. much of them 
. the proceeds of the same to the 
which left a Dalance, due by Fouqué, 
| Por this. balance’’and the - 
ecovereé “judgment Fouque, ‘as ther 
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Aime or since; for sum, which bate. 

to-his hands during hig tytor and coratorship,” 
It evidence, that on. the 7th 


Jane, 1942, by notarial deed.aud.: | 
twelve, sold to the. defendant, by 
deedy under private. signature, bearing, 


BE 


opposed their demand, "and judgment basiog 
rest. ‘elaim the, folle ing 


Fonque. haying, acted, as. their tutor. and 


without having been legally authorised 
stich, cand having intermeddied 


swith, the administration of their proper: 
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7 “A; art..75 75, ‘art 455; ert 


do: Phypoth chap. 4; 
This legal mortgage 

‘belonging'to his wards, which have 
| eome to his hands, batalso for the interest there: — 
rate-of five per cent. 
the'time he has received such sums respectively. 
Codes 8756, 1. 4, 98> 
The int lies on the-propeety 

Fougue, he hue rebeived and waded the 

monies 6f bis wards; itidoes likewise lie for his 
responsibility; if, ‘without having ever received 

any part “monies, he ‘has, by 
‘contrivance,’ suffered: them either to teniaiti 
| tectred in the ofthe executor aftet the 
bis executorebip had expired; of 
Tent ont; by te executor; to’any bodyelee 


‘at’the® ‘expiration of “year; 
render his account. “It was‘likewise his@aty 
thatthe balance belongitig to the 
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the subsequentinsol executor, | 
a8 for. that ofthe borrower. , Civil Code, 69; ark | 
de: Pratigues 2, 7344, verbo. 
Ancien Dentsart, 297, verbo 
pelt is to, be: observed, tat the defendant 
deny; any.of the, facts alleged: inthe potis 
_ tions hnbsiponfines: himself to} the: following 
hat. never acted. as. tutes 
curaton ad bona: borrowed 5000) 
and gave and 


which-was.afterwards released by Vellio on reg 


chased: feom ,Fouque: by. the defendant, never: 
were subject ta. judgment 
has-been -sendered ia his relation,to the 
property, 
sindycs,of Hongue, and. is, therefore, res judi” 


the: 


having.ever deen recorded, cay” 
_ have no.efigct against him 
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assuined the character of, aud tutor and 
this the for the defendant objédty — 
ithe assistance of theiaventory, 
not an bat merely ‘aconser- 
is dettain,’ however, thht without 
Yetition ‘of tutor, ‘no inventory couldiiave been” 
that’this was’ the (he tutor had 
and that) had-he 
appointed; tis’ ‘administration woul: 
have’began by that ‘act,’ ‘and stopped’ there'tills, 
theyéar of 
‘the tutor’could wot assist:at the invéen-: 
“tory appointed by the 
and it is from the very: day of. that.appointment: 
that the tacit: mortgage ‘attaches; Civil Codey: 
art75. We have-already: shownfrom the 
authorities above cited, and chiefly from:Pothier,> - 
that intruders. ‘are not entitled greaterfavory 
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not to. guard againet such. frandulent, practices, 
that: the Jaw secured to. minors .thet 
and tacit mortgage, which lies onthe property of 
_ the perpetrator of such acts, and affords to 


teeae: gation of the judge, he could have no other in- 
tent than to avoid giving security. for his‘admi- 
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tha. anita | 

‘ the first, point being:once settled, it followe that 
Fougque, tutor of the minors, borrowing, their 
money from their deceased mother’s executor, 
| Whom: it wan to contronl, and fiers: 
montgage, that: was to secnre, that loan 
without connivance. the part, of the 
defraud his wane of that money, 
which ‘constituted their inheritance, and with the, 7 


ij 
Here’-it. is: no idle observation: that frovn thee | 
| tory the:trapsaction, the mind of 
que ‘seemed bent on the means, 
his. wards for, by acting without the 
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the authorities! support “ofthe first’ 


ground is, defeat thie” third. objec: 
“Phe defendant states that-thejudgment: 
ajoded to, relation to, the property'in 
aves, this is an’ hypothecary action upon’ 
plaintiffs: were: not parties:toithe suit all 
the ree judicata’ in bar "The, 
court: will: be. convinced of the» correctness 
these:observations, by -the inepection ofthe ail, 
hy: our Civil Code, 455, art. 15,457; 
art. 27 and 28:5 the act of March 26; | 
184, directing tacit mortgages: to be recorded 


and bythe 8d section- whereof; the’tacit’ mort: 
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‘it would ‘be’ intimated that even then 
this fifth point, would notin fact prevail. | 1 


before notary, and recorded on the 2d of July, 
1812, and it was only vine days afterwards, 
the Litheof the ‘same: month,’ that the'deed of 
the:slaves: from Fougue to: the ‘defen 
dant. was recorded... Bat, ‘it i¢iponteinded, that: 
the -Jegal mortgage of 


which Houque received :the money of his: 

Made by the defendant's counsel in support of 


wae not istrative act ; for, re- 
‘ceiving their money was. ‘certainly: such an. 


|  - .- the: meaning of -the And: should: oven 
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i ae the legal mortgage lie only from that date, it; 
. ‘wauld-yet beaine days anterior to the title of: 


his first point, to-wit : that assisting at’ the q 
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but ‘a Joan-of .moveyftom the: ¢xedutor°to 
7 as the tutor and carator-of the: minotey 
in the first -place, : in assuming’ 
7 ‘and wajor'childten, | whigh*latiet 
stroys the idea of a tutor 6r curatorship ; and 
‘theseeond: place, 


jndgeva quo held thatthe Quiles uf 

_ loan'by’ the executor gives the | 

tatate of the borrower, and there ds no Gifference 

principle, whethbethe Joan be 

person styling himself tutor, ‘or to anyother’ it, 

dividual. Then “he show'tharit' ly — 

evident both from fact and this'loawte 

-and not fot therase and Benefit off 

nors, and:gives no lien’ -upon’his property; that 

for: this:sum is‘responsible' tothe execntor 
that the executor, who was-charged*with the’ 
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decision on the question; that there is no View aps 
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ficst;to, dispose. of, the, objection, as: 


Vellio,,,. is true, that be.was designated: fur | 


ade hig:-election by; taking outitestamentary, || 
Tt, will, she} observed; jthie ine 
hance, theuluty of a 
Presentingithe the datyiufithe: lat. 
ter te controul the former; thas it was 


} it of 


q 
"i 
A 
ie 
AY 
| 
| 
| 
q 
| 
q 
j is 
% 
: 


‘ 


"appointed. tator to the 


jah the proceedings. of: Fouque-against:bis ‘credi- 


tors, which are.in evidence: in ‘this: case, that 
Vellio, for: the first and vonly time, styles’ 
meeting of his creditors: in 4843, and thatthe 
there claims the 850005. as.being due to him 


subjects him to'a legal; mortgage; it would 
Tie only from that date, (1913) shew there? was 
left to the minors; Feuque-having got 
the whoie of the. estate, and: when, therefore, 

for: the: defendant, tothe reasoving:of 


th jade, we observe, that the irregularities ‘of Ne 


the: words, tutor and curator. of. the minor and. 
major children, ‘whicb.are to befound:in 
the: notarial deed, cannoi prejudice the 
were. not parties, to! it, and whoareynot:té ae 
gaffer for the connivance of the parties,. or the 
qa of, the notary: But the. nature. of the 


Bhing showy thatby.the word minony 
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demonsirate by. the deed, that. Fouque wag 
‘still acting as. their tutor ‘and. curator, aud tliat 
| he: received . theif money... is. alk | 
to prove; to make him liable ‘to repay.” It cama 
‘not be said, thatshe was in thesame position, 
another borrowers for it.was 4 daty incumbent’ 
upon him, to oppose the ‘loan, and to compel thi’ 
ie _ executor to settle. his account, aud to pay the mo: 
of the minors, that if might bé'safely dispos> 
of, for their own'benefit. Ihave shéwn, that 
his. duty to do so, and that fie would 
still liable, even had not been himself 
borrower. With hew. much more reason, then; 
phall he be held, when neglectirfg, misting 
sacred trust, which a dying friend had entrust: 7 
| him? When instead of protecting bis ward 
him degeiving their mother’s. executor} 
with him, and using every fraudulent. 
practice, to despoil them of the little fortund) 


princ 


a loan, made by-an executor, gives no lien uipoll 
of the: borrower. “Bathe travels oul 
the question, when: he says, that 


ted 
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principle, whether the loam De 
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styling: himself tutor, or’ niet 
other. individual, : To. have drawn ‘such’ acon. 
~elusion, he. mast have ‘overlooked : ‘the grounds. 


taken by’ the. plaintiffs, and even. totally. 


garded third.and. last’ ground, | 
with” ‘the jauthorities.. quoted in. so port sof it. 
duties: of a tator, ssays'he, are’ principally. 
to the person,of the minor but, that 


do¢s.not lessen his duties as to’ the conservation — 


the-property. : And: be forgets that 
curator, and that the duties.of a.cura~ 
tor: are: principally, confined to the property of; 
minor.: ag:to-the of: thet 


“An appeal to law ‘and: fact - seems qui’ 


to prove that, on which we «ll agree, 


: that it was. for bis. personal use: and bene- 
not.the ‘and benefit of the: minors, 
that. Fouque borrowed their money.’ But, we. 
ata.logs,to make out what: 
is founded. the.conclusion drawn by: the judges 


that therefore, this.loan, gives no liew' upon’ the 


property of; Fonque... He.was.their tutor ; he 
“ ought to have received. and safely collocated that 


money on their, account, Is: he ‘less: liable “for 


having diverted. it to his own use? Has he 
Infact received pocketed er wasted the’mo- 
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this’ sum, that’ the “exécitor was’ exclis 

“Binsin charged: with: the administration of it; and! fap 
‘therefore, alone accotintablé ‘to the heirs, 
granting: to Fouque what, from the bee 
_ ning; he intended to’ procure,’ by his fraudulent 
via: to-avoid’ any ‘lien on'hie proper 
aad thus'to deprive'thie plaintiffs. of any effeétme 


against Vellio? He is’ worth “Thie | 
fact, true, not in: evidence but that he. 
: as left’ the country, for Cabs,’ fact stale | 


was exclisivdly charged with ‘the ‘ad> 
that period (24 July, i8t2) the legal period of @ 
executorship had: expired for six-months’ 20d 
upwards, and’ that'it was’ the duty: of the tator! ” 


not contested’ that: the platntits; as heirs 
to theie mother, have at’ all events, an'action 


al relief ‘and confine ‘them'to ‘a: ‘nigatory' ones 


When: the judge 


balance paid and-safely colocateds 


‘ 
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“the property ‘of Fouque; their tutor and 
dies,’ and thus the election. is this” 
shall. they be forced to abandon their 


7 


Abin contended thit'the Tay whickt exelnged 
father froth being a witness for his son; is a8 ap: 


of intereut; itis contended thattig 
Wife ‘of ‘the. defendant, ‘who’ is” the’ 
| daughter, bits:4 like and indivisible faterest wit 
7 the defeiidant inthe évent’of” this ‘suit 
in community. with her hasband, ‘amd vas 
of the” etaves “a” piirt-Of the 


left entire ‘or to be lessened. 


‘of the: inortgage; "That ‘the’ slaves: are 


a 
“5 
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hag heen introduged),it is proved that they. were 
plready, mprtied, x long While, and living 

~ 


with Fongne, when: he sold slares 

nore Bernard, by their mother’s will, . Neither 

of them take out letters of tentorship, or take the: =: 

path, and. give the: security required by law. 

also, named execptor and. detainer gf § 

the: property by the same will... 

hoyreyer, signs the inyontory:and:in 

the caption of .it he is called: tutor ; he 

é Wer received: pany. part of the estate (otherwipa® 

then by. the loan hereafter mentioned) not did 


intermeddle with the adininistration of. the prove 
perty,, whole remaining in the, hands of 
the execntor, and also, named, tutor by the 
"will, (On the 2d. day of July, 18144, Fouque: bor, 
for which he gave his promissory. note secured by 


slaves for the payment Feltio, in:thig 
ia, called tutor of: the and 
4843, Fouque becomes insolvent, Vellio appears | 


ry 
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Fouqué being the 
his estate is wortgaged for the amount ofthe 
claiin,’ that this: 
from the:time’ Fonque first signed the 
oF at least from'the ‘time: he retéived the-mor 

‘the 2d July; 1812) which 
itis stated that the tacit'morigage 
from the time that Fonque signéd the:im: 


Nentory: tutor: The law gives this mortgage. 


On the estate of the: tutor'from the'day ‘of his 
On the’ estate of those’ who, with: 
out being tutors, ‘take’ upon themselves the ad 
of the ‘minor’s property from 


Code; 456; arts 20% | 


Now: Fouque was never tutor, he 
the will, bat he had done none of ‘thé 
requisites to complete his appointment. Head» 
no h, given’‘no secority; obtained! ‘no 
confirmation from ‘the judge, ‘procured: under 
all-this is teqdired by'the 
attach 
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peceives-a dividend,’ For the deficiency of thi 
ait is brought against Vigoaiil, who, onthe: 
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Of the: conseqaences to which «tutor would be. 
liable, as: such:: ‘Has he taken upon: himeclf the 
‘The only:two,acts be has done. in relation | 
are. the signing the ieventory, and eg | 

condita borrowing sumjof money. from, the | 

a.note,, The assisting at the inventary,is. cleap 

‘an-administration of the property, 

merely. a. preparatory, act to such:adwinistration, 

‘Which .administration was clearly intended 
by the executor, Vellio. . He. retained} 

property.s:he was» authorised: to retain. it by” 

will, he.administered. it 5: that, ig to 

possessed:and disposed of it for the use, of the” 

minors, understand the term ; it implies « 

dlusive possession, and that, no. man can 
niger that which he, does -not.-possess... Now) 
Fonque -never: possessed; never used, he. con) 

sequently did not administer... The signing, the.) 

inventory; mpi net of adminiggg 

berroming of- the: 6000. dollars). 

4 “can (it appears:to. me) as little as. the signing the 
inventory, construed intu,an, act of adminigg 

on the, conttary,.as strongly 
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not administer or he wouldnothave 

undet the, nevessity of; borrewingy 

giving secarity,: for that, which, he 

ould: dispése: of, he - had. really; adminig- 


Na > 

a 

‘that Foaque was liable forneglect, in. 
Vellio (6: account, after theyear of his exes 
| 


oxpited’ tothis there — 
which-has been: anticipated, Kouque 


» sing him to be a tutor,’ Vellio was equally 

op Baty, suppose 


feom. day. Fouque ‘received: the ‘moneys 


think it)will not:much avail the plaintific.,. 
‘ | Rorrowed:the ‘money onthe 2diof July, 
bat Vignauil had bought the megries onthe 28d 
4 of Jue, 1612, to take effect only 


4 
é 
f 
Les = 
3 
y 
j 
4 
~ 
» 
ENG 
j 


¢ 
v 
f 


“Phe-code} onithie subject, says that ‘theracts an.” 

ed an-interest, in consequence of the acts beige 

taken, if theyhad had notice by 
bit suppose, in the present instance, 
Vignatid’s deed had been recorded before 

of would Velio not have lent this 

apey ‘to’ Fouque? Certainly he would, 

special, tot a general mortgagee - 

therefore, this:case is uot within the 


and iteannet apply; even if there belay a 
‘that they haye not described the propery 
mortgaged by Tt is tag 

that ‘they say (and: ‘perhaps, it may 


on the tableaa of distribution of 
dell 
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ey 
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ey, | 


the tableau of distribution witha view, 


tie 
ai, 


that was given for it 

ser, to. pays-ought t.bave the 
would liave been that .of suing, the indorser,.agr 
wéll-as.the drawer of, the nates: 
pray the courtito’remark,: during the-whole 
this discussion, : that the 
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ome wheit he: takes upan hima’ 

self the admit fthe property, that thes 


tochis matringe;do-any, thing in:shortire lative ta) 
hé mandyyfor whith begavea note and) 
parchasé,* had’ gone'to! the probate: office ead 
charge that would have this effect, 
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Fowque'wheu tie pull it the spite 


is still hands, of eltioy the 
Mychut with this, he Felling, 

.certainly. teil him, the; samerthing 
indorsed: ‘note and mortgage had 


xe hey 


the ingentity of the platutifis? counsel: 


dies*when: made: the dividend,» the: plains: 


cursory reasonings failto:prove. 


far: the stejection: ef Wonque’s: testimony: | Her 


twas offered as a witness for the-defesdant 


was:rejdeted, becanse-af'a supposed 
stig) fom “his connection ‘with the: ‘defendauty — 4 
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aie believed by the defendant to apply. 


to theinterest, in order to excludelbig 
be divéct orfndirect, Oioil Cade, 812 
interest is a-gain. that, will 
that-will be avoided,’ to the | 
ness,'by the immediate operation of the judgment 
favor of the’ party who produces:him as 
hecis: to:receive: part of the money recoveredy 
 Would’be: liable: to pay the costs: or: ipart-of ther” 
if hie! ‘an’ inditect interest is wherdag 
sid vantage of Joss is:more yemote, as-if 
verdict to-be qbtained:by bis aath could-be | 
ip-another suitfon the-witness, or the-loss of the, 
ins which he; testifies, would give. rise. to ant 
the ain order: exclude, anugh 
apparent, it must not be: eventual; and-thi 
this court: decided: inthe case of Hewes ve. 
wheer the witness ‘might “receive'a bes 
nefit:from the judgment, yet as this was:not cere | 
he'was notexcluded. ‘Now, what is the 
terest of Fouque.:’His daughter is the wife of 
thiesdefendant éf the plaintiff recovers,’ the’ 
munity ‘between sher and: her:hoeband: willbe,” 
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from his daughter’s estate: here’are certain: 

‘too many contingencies to'créate an’ interest. 
And-we accordingly find that this species of ex- 

in another’s estate, is not, by'the law, 
s¢onsidered as an. interest either: direct-of indi- 
fect’; for, ‘after establishing that criterion (ae 
Fector indirect interest) it proceeds to exclude ex- 
the ascending or descending heits: 
they bad an interest, they would have been 
excladed by the general provision. Tt iselear, 
therefore;’that the-law did not consider them so, 
‘and before the code they were always admitted. = 


our courts, while interest-alone was tate ae 
exclusion oiler the territorial 
remains then to Be considered, 
exclusion of the ‘father extends to the fa-— 
ther “in: law. ‘There i is nothing to’ ‘shew this; 
the Contrary, the exclusion. being an express — 
| taken strictly.» All persons are good witnesses”. 
| | are of full age, not infamons; not interest- 
| ed,: and who do-not ‘come within the enumera> 
. téd relations: the parties. Here the witnesés — 
is within ‘either. He is ‘therefore’ a com- 
| 4 potent witness. The'interest of the wife, even 
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marriages. contracted here, yet, it: does ingk | 


would, inithat case, go to othe 


contract... Qr,. if it ishonld be presumably, 


“appar where she, was martied.: 
to tines be enproven by the plaints, je 
Gary to sapport thie ‘objection: 
wife has‘no interest in the case properly: 
the dissolutionof .the marriage, the’ husband 
is perfectly master of it, 
or throw: ‘itaway, as ‘he pleases.:: a 

objection, ‘arising from. Fouqae being, thes 
was. not urged by-the: plaintilts: on 
trials nor, is it:mentioned, court. Had? 
the objection been. raised, all doabt,would. have" 
removed a ‘nelease. Bat, there.is: hoi 


doubt Foaque jis perfectly: ‘indifferent.,He. 

and the, plaintiffs ,have acpepied 
_ cession... Aud again, if Vignaud should lose: 
siaves, they would be applied to. the pays 
ent of his, Fongue’s debts 80: he is interests 
ed in the decision against us, and this activa of i a 
warranty, would be ‘barred by. his. cession. 
any rate, if personally responsible on; such. wary 
ranty, be, can be for no,more than.the. 
of the-megroes and the full amount ofthat 


of his debts. So.that he stands; inthis view 
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 ditors, ithe prodeeda: of ‘thersale'ef thereb- 
affected to. the redyectivestiort- 

ior privilegdsy. Tar those proceeds 

AB bist was. not received. by-Vel- 

endvofv his argument-on:the merits: 

eldest of: “the 

ough not of ‘full age,-the: 


 fhaid,:in thatcapacityyassisied »at the inventory, 
here 
beoauee Fongue:has willy fled 
with: those duties; he 
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= ‘to: his: 


where-he says ‘that intraders ate-not' 


“anid “affidavit ow reoord- that diet 
thiose two ‘transactions, many other took 


between Fouque and ‘Vellio in: rels | 
money. of the: minors, ‘He-goes:un 
Vellio tetained the property as 
he:aitministered itand disposed of it 
the signing; of the inventory; was not an: act 

administration’ ‘that’ Fouqué never was the 
tot, aud if 80, that Velliowas equally tutor and; 


had. right tocall-him to ac 


Ba can ‘he be Yiable to any of the cong. | 


_ ts in elation vis signing” inl 
and borréwitig ‘their ‘money: 
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without the intervention, of .a tutor, and 
lly ‘appointed, the lien’ would have 
is property frow the day of his. appointment, 


perform, than that of attending: the inventory. 
~The executor, it is trae, was authorised by. the 
to detain the. property ; but.by, Jaw he was 


"year, and it was the. duty ,of the tutor sto enforce’. 


to administer-and dispose of it, after, that peri- 
it was wrotg:in thétutor to suffer. it, and he 
q or his ‘assignee can certainly not be. admitied. to 
benefited thereby. 1 have. likewise, proxed 

that, Vellio was no tutor, having made 
“fion, and that, therefore, Fouque: alone. was fu- 
tor; and that even if Vellio had algo been in 
this trust would: have been suspended daring; hi 


and dhierefore it is clear that Fougue had not an: 

y the right to call him-to’ 
was his bounden daty so todo,’ 
: Phe defendant next takes. a new. Land 
a main, ist. that the special 


at 
at 
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during the year ¢ of the executarship he 
have ‘had no ‘other act of 


bound, to give up. at the expitation.of.one 


in 
i 
| 
ya | 
| 
| 
at | 


subrogation te all the rights of the contracting 

party. In reply I shall first observe, that 
ther of those grounds ‘have heen ‘urged. in 
court below, where even te would not have been 


admitted to tirge them, “as. they were not’ plead- 

and’ that thas the could not 
that. it is that the court 


defendant, 

Tn the ‘suit agaist Fouquy: aud ti 
which'we have recovered the judgment on which 
this ation is brought, aad the recortls of 


fa which the séveral slavés mortgag: 
and others were subject to the privilege of 


= they: were gold to ‘Fouque ; and that the 
proceeds of ‘the sale of the remaitder were paid” 
bythe yndics ;- these ‘facts: were not de: 
uled ; they confirmed by the tablead of dis- 


obliged to ‘pay, he aught to ‘have ihe benefit 


do), that theyggould ‘now bé. pieadedy 


evidence in this cause, have set fori 


were disposed ‘of, to Wit that’. ere. 


- the vendors for the amount of the’ price for which) 4 
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the deréndiat ; for’ there. the syndics 
ter having sold every. surrétidered 


‘apply the ‘proceeds of eich tothe pri- 
oF mortgage fo which it was subject, 5 


plied to this speciak morgage than'thoge Which 


groutid’ ‘hid “been \pleailéd; it 
easy to introdace’at the trial any farther 
Gollateral evidetice ebtablish those facts.” 


morigages weationed in the ‘actof the 2d 
£812, excludes the présumplion i 
the slaves being subject to other charges! 


as'thé sale may have 'bden made by 


ment that ‘the price ‘be due) ‘the’ privilege” Mey 


acchinited forin oor demand: N 


that the “cértifibate of the Fecot= 


_ptivilége Uf the winch 


it was delivered by Veltio 16 the ayiidice of 
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Besides, .we ¢ball remark, that ,the,mingys 
"were no. party to the transaction, between, 
lio, and: Fouque, when. the latter received. their 
that the note.never came. to their 
ession, and. therefore, they cannot. | be. held | 
the. note.:, when. the defendant, wit 
have dischatged their Claim, fhe, will of course) 
subrogated bby. the operation of the law., 
thein rights both against, Fouque and 
Wellio; and. shall therefore, be: entitled claim 
which. he much insists, isthe  ~ 


¢hing to.add onthiesnbject. But, having stated 
that at all events, mortgage, would lie froma 
24 of July, 1812, because Fonque on 
= day: received: the money, and the tacit, mortgage 
_ was, on the.same day yirtually recorded, by 


> cording the deed. execated’ before Quinones,:in 
whieh: the-‘capacity. of tutor corator,was” 
Geariy set forth;, and; having stated also, that 
anterior by: pine: days to the recording’ 
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Welly for‘having done one of tbese-cte (in 


the reagon of -the-dlaw, that.the. pris 


vate: deed: ‘of: sale; which: 


the 11th of July, 1812,.must prevailagainstthe 
as they.are riot. thosé thing persons 
whom, the: code -had: in 


exception; however, ingenions' the: 
ofthe defendant’s*counsel may 

we will confige the-stax 
tute invreplys: whicle provides *avtien' 
free: frontsall ambigaity, the 
is not cto! be disregaxdedy: ander the! prétext 

AP he: défetidant “remarks, (that? dbriig dhe 
whole-of this controversy; 
as incurring, the responsibility: 
he acted as such’; arid the 
has. no'such provisions, and here he enume- 
rates. acts which-he pretends tat ‘a’ nian 

do -without: tucurting’ that responsibility. — 
that-he has himsélf maintaived!that — 


$848, after; Fouque’s failure) had ivcurted that 
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their tator's: and when! infact, hé-aoled 
every iduty: whieh: tbe andl 
from.whiel the defandant’s, counsslin at. 
notoonceive 
Ravedone more, got the whole 
henature ofthe onesset forth by 
¢ould. prevail.on the court, ave leave 
flay. before the:situation iof 
man th, whom their id yitig mbotieer 
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God it, the duty of. the court to 


the transaction” aay thy ata. 

‘tio, says the defendant, considered: * it so; when 


wwliat: can the, defendant’ ‘complain? He 


in. the honse. and family with “Feu” 


and thus an opportunity: of Knowing” 


at he with’ the tulorebip of the 


Fouqae’ had: intervened that “capacity, “at the 
of their mofige 


to the recorder of mortgages, onthe 41th of 


could likewise ‘have ‘known’ the 
Foe qué: had acted: as ‘their’ tutor, and: Te: 
85000 of their on ‘the site 


he proved the g@gbt Fouque, when he put it 


the bilan whew they made the’ 


vidend,-and the plaintiffs; when they Peceived 
-absertion, we most positively deny, 
If Vellio: Was! not “deceived hy en. 4 
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What it effectively was, the meaus of possesding 49 


himself ‘of the monies of his wards; withoutia- 
curring the legal esponsibility, “AS to Hie syn, 
dics and the: plaintiffs, they ‘and could gee Me 
nothing it, but the ove paying and. the other 
rights, of. the plaiutiffs ? As to the"? 
owuact,, they. mo On account.al ag 
ir claim, and.this is’ all. It will; ‘certainly 
be seriously. contended, that thereby they Toy 
their legal. remedy. to recover. 
Tance, Onthe: exception to Fouique’s: 
it is pretended, that the exclusion ‘of: 
dants. does not extend.to a father-in.law's 
‘commanity, chetween the defendant and) 
his. is not proved, ‘as it does 

Fonque’s being the vendor,.was not mae onthe 
trial, noris it nientioned intthe.zecord,. that 
This, last pointis denied the plaintiffs coal 
mors). they accept: that Fougue. is, the 
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quve, 


proved, pet 


(property. dequire, in the -placephere 
ey have. mo 18! ‘governed by ‘the 
‘place. vs. Davis’ heirs, 4 
On. the: first. point, T’willcoufiue 
“hibited hetweenascendants: and: ‘descendants. 


“the: ‘time ‘for the applicution for a’ rehearing thaving been ‘extended - 


at 


of Hewes vs, L 
ec apply, The'community. notigh 
er because itis presumed by law 5, nor, una al 
vat where. thei defeodant au “dig 
ow lien a ‘marti from the 
f 
af ¢ 
by 
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Corp for concern the eo & 


pers agency hy, 
4 creditoeg the ie defe; 


Pollock; part: ‘of the of the 


Pollock. to Grieve. Grieves 
wards become, put all that’p 
his*bilan: as his own, and't ‘object of thes 
sentsuit is to recover itfeom his’ 
appears? that at Corp, independently of 
paviner of the metckntite house ‘of q 
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East'a District. merchant of New-York... They, traded | 
esa. 
te’ one Samuel Watsons 
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known tliat the proceeds mow. 
belonged to’ that concern 5 
tei; ier conti he. that Rawlelt, o on the 


‘the credifars.o bat part." 


Sut 


itor hot, the. fact being. tlint the property, 
lige claimed, ix the. proceeds of the: Ohesapeake’ 
Jetty. and subsequenitly-to, Rowlett ‘along after 
“payment of, the-debie nf that concern, and there q 
no evi ce-that Grieve. was induced to 
inuke any advance gtothehonse of 
Bhai, from a bel jef that he held in-bis hands, 
Property. belonging to Corp, Kind of, pledge. 
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lien, on the court. "he pia oliffs ‘attachadhy At | 


A factor hag 


judgment tat 


nds, for the’ proveduberr. “debt and obtaing 
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inhis COW belonging t 


Gahey 


q credit, ‘and: paying his x 


poy 
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den 


shaw. iat he that pot 
amount of-salesto his credit and that, cat the 
when the’ attachment took place, A 
“dollars, and- eighty ning w were due 
toying that” men. thus connectedy) 
they are viewed as prineipal and 
creditor and debtor, property so ‘situated 
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the of “his: principal: injhis ‘hands, 
“when the factor, being the creditor: 

4 cipal for advances. alread yma 


“eonsigiment is evidently: a | | 
4 othe. balance. then; which was’ to Fitz pres 
vious to. the attachment, we: say, that je bas 


tight to ‘be paid: ‘ont, of the pre of 
purporting to. be: for acceptances: by--him. 
on account of the ‘cotton, is included in’ thea: 
The objection raised by 
against the production off account, 
It. has. been. ‘that whatever tien 
2 on the 44 bales ‘of Cotten, he bas: Jost 
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‘therein due’ him! ‘Tt it clede 
ly appeared that the sum, for which the mom 
gage is given, includes the amount fiers, 
ed, it Would be Worth enquiring. if Fitz had, ia” 

| give’ tien on'the cotton by taking 
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it. admitied that 
the date. of ‘the: fachment there was’ no 
ahey to Fitz, t than the 


| presented in this case may estabhish, there | 

no certainty tliat the mortgage ‘inclades ity) if 

becauge, the attachment and the “mortgage are 
‘both and the “debt mentionelf | 
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a of, hand, said.to be lost. Fhe. plain- 
sift does uot allege that this loss bas beeu,ogca- 
sioned. by «a fortuitous event, unforeseen a 
q dent er overpowering: force, : the. only” cases, in does aa 
which the, law permits the introduction,ef WOR: ment thecout 
vidence to. establish the former’ ‘existence a 
written. tlle, and. tomprove. its contents, ing 

Bat be. says, that, the provision. 
which. exclades. oral, evidence in -other cases, is. 
applicable to commercial ‘maiters, of 

this. transaction to be.” 
posing, however, such exemption ‘to obtain in Te. 
vor of commercial, dealings, we do not see’ ite: 
applicobility tothe present case. Negoiabla,¢ 
notes, payable: to order or bearer, are 


considered as drawn..in the «course ‘of trade, 
andyare governed by’ the same rules as bills of 
exciange. But, what ‘stamps ‘upon them the 


A character\of a: mercantile tratisaction, is” their, 
-negotinbility, or liability to be. d awa 


the, convenience of commerce. ‘Take 
feature from them, and they become. simple 
gations. between man: ant. which, sofar 4 
| from hearing avy resemblance to.commercialh = = 
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viel anses expressed the said-article 
bas, admission, relivved the: plainiit 


we consider the: atticle our code, which ig | 


relied on by the defendant, as-applicable to this | 


¢laim,. and we think that the plaintiff. 
cover the: amount of the:note,' ‘merely on thaky | 


ing that, its loss happened through one, 


the necessity of provingthat 
We will proceed. to examine first, whetber thy 


has shewn sofficient cause to entitle him. 


te establish his claim by otal evidence ? The: 
Requires proofofa ‘fortuitous, event, from whidly | 
we conceives: the loss of the-title inay be faite 
inforced : for, thie case:can hardly: be-suppoay 
ed, where a. witness could’ swear. 


Tous of the title, unless he had lost it 
"The: French, text speaks of the: accident 


whieh the party may have lost: his title, par 


perdre. Somewhat differingi 


says: “the eventhy 


"whieh he has: lost. it.?” in the fire and 


lage of my house:(says Pothicn in hie 
gbligations, no. 781) L have lost any 
among: which wore notes from my | 
whom I. hadtent money, ought to be. 
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sition, thatthe tithe, witness; at 


fortnitoas. eveaty iby. whith tbe. 


that-my~ 

abs of money, whieh 

a fortaitons ‘event, it 


it would hardly ever soak 


giinclined ito think ‘that ‘enqnghi: 
gpaatly” depend tin the: kindof 
patter collec ini ito 
et ofthe’ cartier’ and disappear, 
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reafonably” that in the bustle 
Weighed by them, ‘anit if deemed sufficient tote 
permitted ‘to be intrddaced, they 
all cases of! ‘this’ watare, hear it with 
the:: ‘hind, as to: the sufficiency of 
why the rigor of the: law, relied: on by | 
ites Whether néthing short of some veryae 
‘will be deemed sufficient; in 
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“abases'of verbal evidence, canbe invoked 
7 duly by those Who @enyhhsolutely ‘the is 4 
of the: written act; ‘the’existence of 
td be proved by parol :for if. theyparty, 
the lossiof the written title 
Yeged, discloses, iw any manner,’ that he isnotige 
of ite-forner existeyce, and doesnot plead 
Extinetion: by payment or otherwise, there 


te séiine danger ir admitting parol proof of 
contents; therefore: nO régson, to apply 
With case the law above ‘mentioned, 
te thie'case an “absolute ‘denial that 
note: sued! updti did ever exist? “We think | 


Phere ate; totbe sure,iin the answer) 
hich wonld ameunt to that, iPthey 
ja ‘manger Which Westroys theif force. 
first alleges that, atthe time-when theoblige. 
‘tion is said to Have been contracted, | hewWasum 
age and to: con contraet’;-and further, 
that the obligation, if ever: contracted (which he 
denies)” waewithout sny legal consideration. 
| i GNow, although, independently ofthe general 
a. defendant may set-up-other meany:of 
- defence, to.use:them in: case'the general: denial 
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@id not execate the: vbligition:s “but; by ‘aud 


1 
be says that the-obligation,' if ever contrac 


eily.was without-any: legal consideration, a 

‘knows firstthat the obligation did exist? .How 4 
eanhe plead.want of legal consideration, withe 
out; adinitting ithe existence oftlie-note ? 
he denied. that the note-eyer existed. This 
mode .of pleading double, on, facts: within the. | 
knowledge. ofthe: party, appears irregular andy 
Megalyand is mot in, conformity: with the positing, 
prpvision of oar. statute, 4 
fendant.to answer Ho, 
-gither deny or; admit: such facts. 
gayyat once, that bevdidjnot, and that she 
execute thé.act for which: he vis sued | q 
after having said (hat he did ‘not; he discloses 


Wes therefore, think, thatin(a bape like. 
where there is an-implicit admission of the exit a 
of the. writted, title, onthe part of thepe. 

Bon, who is sail to:have execuiddat, there 
~ ‘pocasion for those. rigid: rules, which: requis: 
of the it by a:fortuitous event, 
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below; the point 


‘We think pon:the whole, that the indent 


pb-the district court is connect but the . judge 


appellant, in case.the note. should again. appear, 
iment of the district court-bé reversed; andthat 
eighty nine dollars, he the.ap- 

giking'security to the-appellant, inthe. 
‘Vike sum, that he shall return him ‘bis 


that amount, if he. should. again obtain posses. 
gion.of it, or indemnify him, if heshouideven 
sued. that, note; it is farther, orderedy 


pated 
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CASES SUPREME court 


Dit respective suits’: for’ the plaintiffs: Phe: 
tiffs, in the present snit, obtained: tule against 
the plaintiffs in: the other suits, to shew case 


whysthe sptuceeds-of the property attaclied, 
| judgment. Thomas Holt & J. Goddard; 
counsel agreed that: the ot 
against Bradlee, should’ constitute 
With’ the record came of 
‘taken'by the coinisel of the plaintifs to the opi 
nion of the: districtrcaurt, in rejecting parol 
dence to: shew. that: goods attached ad 
‘never been in'the possession of Hyde; the gard 
The district court: being’ of 
that eviderice out of the record anil the 
comes before a shape, ast 
caleeconié at the merits of it, with | 
ott: tothe records of the cases 
Jately decided in’ this court, between’ the attach 
creilitors: 8. S.“Bradlee and Jos."P. 
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q out of this, irregularity, it.can prove ine, 


| ta¢hment cases, heing-six in namber,:towit;, 
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wale: for the distribution: pf the prov 


geeds, ‘of prriperty, (attached in-the several: 
© gltochment suits, 8. Bradlee, 
the! firstiattaching creditor, and(standsion the, 
thie, count: separately, in all, the ate, 


Francia Henshaw’ & ,Jarvig, ve, q 
by thecomm; 
‘The, judgment of the.comtthe: — 
nat order that the proceeds) of tha 
et the, suit, of;:the appellants 
gply, be distgibuted: hut, that the proceeds; 
alhthe atiachment cages, againstthe, 
> of, theiz, attachments... ‘This judgment, there 
stand, anless the appellants cap shew. 
did not attach the property in.question, 
trangcriptof the record senttothis court, 
asfakenin allthe cases ; but should any diffical- 
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tring. the case: before: this: 


below is: ask its: reversal, aud) | 
thie they must make. outi~ The presumption igg | 
judgment ‘correct. A difficulty ig 4 
‘raised; which’ was ‘nob nttempted’-in’ ther 
This said thatthe property, attacht 
‘the: ‘appellants, cannut! be shewn to 
Baie ‘attiictied: by Goddard and others, and 
chiimed by Joseph, Bradlee. “This we.comk 
dose fally appear from'the* record in theme 
but if-it be not the same, then the 
shave.n6 claim’to: make against the'judgamm 
ment of the-¢ourt..- On the. of: Decemberys 
$818, process of attachment was as served upon 
W. Hyde, “and the property of the 
Bradlee; attached. “On the'7th of 
following;: the garvishee answers and 
forth the:property in dispute, as th property 
ter} to wits"on the 9th of 1619, 
-property‘ofthe defendant dius’ beef 
made known’ by the answer of.the'garnishee, thé 
prevail on’ the sheriff'to seize 
of it dndeF theit attache 
even after the garnishee had returned that 
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Which makes part of tie’ record 
sheriff, tothe “weit 
cause, shown in the’court beluwj why 
rule takén: should: tothe wade: 
- 


of 
‘| pbasession“of the gainisiivey iat the: ticle df.the 
t 
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was.taken by the: appellaots, |. ‘Phe 
the sheriff to writ of attachment must be 
thatthe, fact attempted 40 be, disproved, 
‘ 
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by jadgment, in ane of the cases whigh. 

form: part of the record in: this, + 

thatthe appellant wascompletely stopped 

hat jadgmentycannot she. said: th be 

inter aliog acta, because it-makes part-of the 

this, casey: Pho'appellants: 

nt, this cont, against T oseph Brae 

of; the record; Lee § Francia 

Bradlee, and now ask leave to” 4 

“went errnneons, the court helag 
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a levy ‘of our altachments, ov the 
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the defendant: Who/can' be beardito conan 


bap; attachments: were !incompletey! it ap- 


‘peated; from the arewer of ihe: gnruisbeerthat 


had. property: belonging defendant. 


Me 


madd, and.a statement pf the prapertyigiveniaw 
ihe custody ofthelaws 
@escrtibed and returned inte court as imthetpas 
igsion of the» garnishee that, 
atlachmentes bot alediin thahel: thar appeb 
Spence; of our “consisted: ine wreating 
dopasited, tnisheess to.wit:: 
stating wht they 
poral possession of Letithere 
the storeie whitch: 
nooupied: bythe. Hydés 
peid. by themand that.no,gther person 
other controliver, it. facts:jare 
fily-eatablishediby 
Francia;imaking 


sppéliante are-stopped from makings by she de- 
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caiman her conten that Sweety 


‘@laimanty vit mist so‘with-regard to sabe 
“quent attachments. How camo 
ave:the a judginent ageialt 
ght Hat | 
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oF THE. STATE 


that-thielatter law. oF te 
 ditoovery right’ and'credits only 
words: of ‘the act; ‘however, donot authorize’ 


pach a:construction;: for the garnished is: 
touching ‘the goods, chattels, mo- 


Se. of the: defentdant in. his ‘possessions’ 
ds\an act to extend: ‘a Yemedy ‘heretofores 


bat imperfectly giveo, and: should; therefore, be’ 
construed: The: great objectin view,? 
jngreating garnishees, ‘was to prevent ‘the’ sei-!_ 
of the propérty .of third persons, tor 
prevent ‘the litigation/attendant ‘sach errors... 
The court must be sensible of the 
constraction such asthe appellants: 
sontend for mg stogive:tise%to garnistiee,) 
‘when ‘summoned to answer, thight have the pros 
_ petty of the defendant sointermingled with his 
thé sheriff touching 
the..service: of ptocess, at) the suitof-one: 

ight wish to, beftiend, I wight 
property to’the: sher?ff and: thus defeat the 


All 'sachevils. and inconvenieucies: 


avoided. by: recognizing’the. principle that’ 
the. binds: property! 
hands,: and that‘is in conformity tothe 


practised. upow under’ the ‘custom of. 


Lendon-in cases: of attachinent, ‘as also'the at< 
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atichment 424 (4, 49 and 20, and ee 
ed: was:seld by, order of the court, open. 
weight): for the <order 
was made in guch a;manner ag, to 
unnecessary that it should be sold ia the 
the attaching creditors. ‘Phe proceeds 
ofthe court, with a view that previous liens 4 
first satisfied.., Suchiie ‘the usval:mode ing 
court of admiralty, and ie — 
ordering the proceeds of the:property attach 


by as, to be paid: over:to other attaching 

tors of ‘the defendant, when: it does not, nor cat 
clevied; om the property, the proceeds 
which are sine bo question, 
apport of that: judgment, have 
 thewithat their attachments Weresthe 
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it) served: on. ‘Hyde, the: 
under an entire ignorance: ‘wf the existe 


‘1820, 


it to ‘be the; same.) The: return 


the: sheriff:in» our) case, is quite different 


from that made. in those of the appellees,.end 
that the. answer of dhe garnishee 
aot embrace it, because hie never haditdn 
possession. “he appelleesenused their 


tnoe of the property-we have -attached,andto our © 
eapriions alone, are they indebted ‘for-the disco+ 
‘They are now striving to reap the: fraite 
ourilabor, and: woald: fain imitate the 
by making jackals of us, toron dow — 
prey. The proceeds in question are the 


 seturned into the court by the sheriff, as 
‘ducts of the sale of this property, madeé:by. ‘ort 


der of-court case only, Ip ‘the order ‘of 


mention is. made of auy other attach: 
It was certainly incumbent on the appel- 
@ Hees to’ shew. that they ‘attached this” ‘same. 
‘property 5 but the court below did not only 
with thal, but ‘refused to hear — 
to shew the contrary. To this opinion 
was taken by us,” and) ‘should 
Ahis court think. we weresbound to prove the 
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topes ‘The: des, bake large inl he 
“possession, to which.we never, laid . any ‘claim 
whieh has been sold by order of 
| application of -the, appellees. Tt-is alleged-thaj 
taining: the goods on which our. atta 
levied, from the Hiydes : but, can any. 
to the sherlff the key.of.a. 
‘which;there was large amount of, propery 
“Admiuing, “however, thatthe. property | 
question was inthe possession of the 
i] there, never, was any other levy. of: the attahil 
of the appellees, than by citing the Hiydetalll 


cient service, of the writ. . It may:bind the righty 
and-credits of the, defeudant, in: the bands of: 
vothing more. ‘The. act. 
legislature of 4805 gives the: remedy bya 
eae attachment. and by the. words, of. the writ theres 
given,, the. sheriff is commanded: to seize 
take into: hie possession, the goods-4nd. chatteléi @ 
08 the defendant. ‘The sheriff-is 
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 Sast’n District serve that-this isnot. the. 
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oF seized virtué theradf.” The rét 
the-sheriff; to the writs attadhinidnt 
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Phe law has-been complied witl In. the 
of ur-attachment only; and it id; therefa 
bas altered ‘the’ former law, so far to 
sion'ghpuld be taken; wherd pwoperty: 
Whereis nothing sin that: law! which, 
thetlaw iwas toverable the creditor! to aitdch: — 
anid-credits of tis. débtory it the 


oft third:person,' and in that case onlys leaves: 
to: be: developed by the answer; of 


a 4 4 
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on the proceeds of the goods “attached, 
Thomas Holt interfered: and’ ‘pretended: 
"paid ia: preference ‘to them ;° being ‘en 
ereditor of: the deféndant’s property of ati antes 
date. questions” arise on: this@om 
teat: 4. -Te'the property attached: the 
Be both attachments equally: regularséag 
~gomplete the first attaching 
of Charles Bi: an agent bi 
which Sweetzery on Tearing “thie 
it Win and 
of this ‘place; inctorditg: to! 
his employer goods-were not 
from the store in>which they were depositedp 
key ofthe aiid the 
idelivéredt6 the ‘Hydes: 
were iu that situation; whedoPhomas 
ow the "property: of 
fondant in theif hands." Phe ais a 
 gition of J. Hyde, as’ gatnishee, establish 
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the plaintiffe, some — | 


| ‘>the same’ ‘manner, aé-the other creditors, 
Mie sheriff'torattach, particularlys# certain 
nd | these’ goods distinct: fron: those which. 
been already “attached: in’ thes hands of J. W. 
Hyde Pic Abi has beens made to” slew 
He ‘that they by whieh thie — 
créateld téspecting theit identity fren - | 
iP @ispute-aré the! identical Yoods “which Were 
iy the: cave of the Hy des, by Sweets 
others, were claimed by Joseph Bradlee, and 
< ‘Should it} however, — 
that ‘direct proof should 
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Sthehed: thé property, in the’ same hands avd 


ay 
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he paid 40 the Hyies, .and: the 
costs of court: in.all the attachmeut suits carrigd 
against those very good3;.and. it: 
farther proved.in the testimony. of J, W. 
Who swears that ‘the. store in 
Weresplaced; sind of. which: the Hydes paid 
isthe came store ia, which. the same goodg: «| 

| _ »bill of exceptions, by which the plaintigg 
ae that. they bot permitied to- 
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was: in possession of; the gqods attached 
inthis. cage, we think, canuot avail them... 
before they...pretended. to attach themy 
again, another, form,.... ‘There..is, is abundagt 
‘On. record:that Hyde-had them, in, his poss 
amd reiurn, against.which we think: that oral evig 
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ae did the ‘other creditors, they 


Wards caused the sheriif to take it into his parti; 
© custody, We; think, however, -notvonly: 
an attachmengiin the hands of a garnishee» 
is sufficient to piace’ the property in the custody 
ot the Taw} but that, after‘the service of'such 


a ta an attachment, the sheriff had no right to. goand 
the’ property from the garnishee, without 
farther order of the court; and that, 
taking it, he has’ neither bettered the situation of 


these plaintiffs, nor made the condition, of the 4 

‘These Gontend that thefitstat: 


has ‘no right to be paid ia 
preference to them, in. other words, that the pro: 
attached ought to be distributed athong 
| attaching creditors. We know of no 
where the property of a debtor be- 
Comes the common stock-of his creditors, except 
thabof insolvency. The debtor in thisicase is - 
foreigner, and resides abroad. He cannot 
the. benefit of our insolvent laws, for,can, . 
Ae. i 
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This case, “whieh: ‘was originally instituted: 
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against, the deceased’s vexecutor: ‘alone, was. 
fore this. court, in June. 1819, and: nes) 
“On its return ty the parish Court thi 
heirs were made parties. Martin, '731.. 
They pleaded the insanity of the testator, au 
consequent nullity of the will; that neither the: 
_ plaintiff, nor her child, could receive any’ thing: BP 
will nor: she, being ‘a. slave: a 
maintain. any, action, except against such 
sons as. unlawfully. detained, and deprived hey 
her-liberty ; that the clauses. of the: 
_ invoked by ‘the plaintiff, are, contraty 
and void. They prayed: that the cause might 
The following isene was the jul 
by’ the: defendant: Avart, was not of 
sound mind, atthe time of making: and. signing’ 
last will and: testament, 
Phe plaintiff’s counsel ur 
that’ under ‘the Civil’ Code 80, “art. 
auch is. ‘inadmissitle, 
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overruled she objeation and he took a bi 
new trial was moved for‘on the affidavit of avai 

vewand material évidenee, not in his knowledge: 

testator about the: time; and after he 
a will, remained with a considerable time, and 

4 | believes hie was the. whole. time: 


_testator’s house (after he had; given ‘himself the. - 
stroke with a sword, which occasioned 
| before he made his will) 
desk a check. which hé, Choppin, had'given, 
divert dhe’ day hefare;: to ont 


“gutbentic one and. has the’ following. Clauses. 
Erasmus. R.. Avart,. residing. in this city, 
has been found, by the suid gnotary. 


lying on ib bed, 
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Knowledges for hie natural ‘child, Gaston, 
son’of the plaintiff, a inulatto woman, belongings 
HEIRS. Nicholas Lauve, bequeathes freedom to hepa 


and. the usufruct during ‘her life of two houtes 
the lot of ground on which they stand, wilh 
of: money and to thé said Gaston, at 
He made séveral-other. Tegacies and concladeis 
sisters,.and appointing his brotha 
“Robert Avart, his executor... ‘The will: 
nates (hy the following clause': it is 
that this last will has, been dictated by the 
tor to'the notary, who'has written the same 
ing this said will to the. testator, hela 
to understand and 4 


. 
i 
| 
_ ‘the présence of the said witnesses. 
Phere were two exceptions to the 
| the testimony, introduced in this case. 
The-first is: grounded on e statute provide 


‘was necessary before the'defendants sbould> 
been permitted to covitest the. will, for: 
‘of insanity, that they should “have: ‘she wn 
«that aa interdiction had deen. pronounced “or 
This article of the:code cited. alegislative 
iodovation. Nw doabt:thal, according. "to the 
Bpanich law, before the’ promulgation: of our 


bat’ this the and: 
bids, in the most’ express; clear 


forms, that: after the'death of. ‘@.person, the acts 
voles: an interdiction: has’ been 
But, perbaps, it-will be-said thal ‘Walden: 
ay to the acts of life; 


Pana free: ‘all: ambiguity, lie. 


iv 
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“AP hal, some coarts. of justice sng 
decided that-thi¢ disposition does not apply: 

donations and: testaments, ‘and ‘others “quits! 
the’ reverse; cannot be denied; bat. in, thet 


countey, greater latitude. is ‘allowed is. the! 

in-ours, whére;we'are the slaves 
thie that we.may be free. 
(Besides, non exemplis.. ‘sed legibus est, 


donaticne, a8 “This: ‘examination, 
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4 
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 .  . speetandum quid Home factum est, quam que 
Ourande speaks vf all acts without exception 
The only question which remains for us te 
sine tgp whether the framers of: it, our legista 
tere; to Wwhomwe-bad delegated the power 
_preseribing the: tules of our civil-condact; with 
Eating that donation inter’ 
pan act by whichy &c. 
tis the act, id. 226; 
‘French jurists. apd tribonale haves 


THE ESTATE. OF LOUISTANA, 


as te. the corresponding article in the 
Napoleon ? No, they will'sayas heretos 
‘fore; with whatever deference and respect, 
hy, view: the opinions of the authors cited 
a (French judges: and we are not certain-" 
oly to. adopt them. «As the article of:our 4 
is indefinite, and does not distinguish ‘and, 
limit the species intended to be embraced by ity 
a an courts of justice caundt ‘make any, 
|The only answer they. will-make: de 


ew, is that the evidence is iaadmiggible, 

pently of the article of the code-citedia; 

According to the Spanish law, “hot repealed: 
An insane person mae a will, 
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which name the Jaw of.the Purtidas, 
trad person or non conrpos ments.) Sala, 


smiadness or insanity is valid, as also the 


interzals, though the ancients 


if he should wish, daring Tucid interval, 
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CASES IN THE SUPREME COURT 
as. Jong as they. continue so, cannot maka 
a will: but the will which they make before the 
meres: which a madman makes during his lucid 
“val, if he concludes it within. the locid inten 
val 3 for if before the will is terminated, the. 
-ofmadness returns; the will will, not be 
contratos 4, 45 § 6, n: 20. 


“In thi respect, the Spanish law agrees with 


“the Roman law. “The princes, who lave. 
ceded’ us, and we have ‘been pleased’ to decide. 


doubts about it. Now it is question 

decided, what would be the consequence, 
cafter- having «begun his last will, ‘the 
-festator should become mad again, a point about 


enact, that the: testament of @ man 


inthe: very, act/of making ‘his testament, 
~ under the disease, be null‘and void, Ba 


valid 5 provided, all other 
which: arexequired by. ‘law. for 
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“or STATE oF LOUISIANA, 
4 Z 


Bat i in this respect, the Spanish lew differs 
he the French, which 1 beg the court to at- - 
tend to: as this difference serves to account. for. mate 
the inapplicability of many French 1 doctrines. 
and roles ‘of proceedings, to the present case... 
fit In France, from the very. “instant. madness 
‘made its appearance in an individual, he i 
to be considered always as mad: ‘Semel furia- 
‘eus, semper furiosus. presumitur, and he. is’ 
thereby. rendered absolutely incapable of mak- 
ing ‘a-will, at any time ‘afterwards,. thought he» 
Besides, says: Merlia, it is very Ay 4 
to admit the circumstance of lucid: 
Aervals. ‘They have felt there the incouvenien- 
of the Roman law, or:rather of the inter. 
pretation that has been attempted to be given to 
it. All would be doubtful and arbitrary; the 
‘vondition of men must be more ‘certain.’ Ibis 
"true, that’ old practitioners, who thought they 


| done much, when they had translated a Ro- 

law into French, have said that the. Ronien 

law contained an exception, an fayour of 
“intervals. But Mornac has judged, of that law 
more correctly than them, when, he said: “we 
4 from. the. decisions of the courts, that. the 


| 


is nal? in fait, te | of 
‘court can be: cited which has admitted and a9. 
thorised the distinction of intervals, jn order 
support a testament, made since the commence 
Testament. 
case, Erasmus R. Avart, could then 
bis will, during a lucid interval, aud thoagh he: 
of the -will, .if it has been made during a 
it must be maintained. 
“Tf the ‘notary, who has received the 
knew his professional duties and hay 
with them, which must he taken 
granted, {i lill the contrary is proved, nobody elatiig 
bat the ‘notary, the three witnesses ‘to the | 
will and the testator were Waters room at q 
= of making and signing it. 
Febrero, speaking of the in: 
on notary is to receive a lagtwill, says: q 
body must. know what. it (the testament) cot 
x. an tains, if it: is an open one, ll the moment pe 
being vead to and approved of by the 
«which time ‘none else must be present, bat 
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suggestion, particularly: if he (the testator) ‘is 

ick, that, he may be atliberty,to-explain 
7 what, his wishes are: and to discharge. his consci- 


hecanse experience taught that, when, 
Phat as nol. complied with, testators. make dispo- 
‘gitions forces, hnrtful, whioh 
serve only create, discord,and law, suite. », 

Inthe second volume of a work. entitled 


d Castile, para: escrivanos, notarioe 
adores, and. which contains. all the duties that. 


notaries, together. with the forins of. the acts to. 
‘Deipassed before. ‘them, LP: it is, said the... 
4 before all, should never lose sight of thé 
when. “he is going tote. 
mine a will, he should not consént that there be. 
present, any other person than he, the witnesses 
the testator: The presence of other per- 
gong serves, only: to. embarass, and it has 


axed, because the notary permitted persons to. 


important that! this warning’ be attended to, be- 
eause the will of the testator (as. ‘it will be said 


wishes must. free and 


ve 
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theoriea practica, segun | las leyes,reales, 


‘the Jaws. and nsages of Spain: have imposed.on 


> yemain, who-ought noi to have been present... 


preg. 


ened. often that’ sinistrous wills have beenexe-- 
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ion conscience, “The ‘person, who should 


prayers, thay induce hint to dispose of 
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property, ina hater Contrary. to his intentigg 


there and the Hotary; who might 
be Wound’ to indemnify the person to whigg 
‘testator was’ prevénted from 
what be intended! to bequeath’; aud the nota, 
if that be ‘proven, to be punishes 
Now, by: Wliom is it intended prove tim 
Avart Was not ih a lacid ‘intertal 
thar-he has ever been whe 
“his will?” Tt must'be either by 
~ who were not present, at the ‘making of 
will; or. by the: nolaty the 
that be made iy! | 
not ofity because not being present 
say that it'was not ina lucid interval 
"the will was received ; ‘but, because, in ihe wit, 
is the atféstation: of the: totary and 
three subscribing’ witnesses (who ‘were, by 
the only patent jodges of the mind: ay 
> the testatbr, atthe thihe he made bis wilt) that | 
te appeared, ‘at that time, of ‘sound ‘thind, 
and as the attestation 
“wis Signed aftér The will was dictatei by the tebe 
‘ta antl” ‘rend to by. ‘the 
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follows that he appeared 49 to the. 

yes, from the beginning to the ends whichis 

the testament a written proof of the. 
inatator the time, against which. no 
festimony can be admitted. Contra seriptum 
maxiwn of the civil law which 


a.case like this, of what weight can 


‘deposition of witnesses, onthe lecid du, 


made his: wilt, when ‘they. were not 

hundred witnesses declare that the:tes- 
was as insane as “a tan could be, heforg 
afier he made his will, does it necessarily 

follow that the will was not made during a lucid 
‘interval? “The notary and fi 
“twas; the other wicnesses can only 
in this case, itis a principle of Jaw that more 
credit is to.be given to two witnesses who assert 
Van afirmative, than even to ten’ whodeny it 
Pastillo, ia his work éntitled, — 
juris opus, gives a fullteme 


tise de conjecturis et interpretatione 


val 
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“the preference over the proof by many thattig 
was insane before. More credit is given tu wit!) 
nesses who depose that a ‘person’ is of suit 
‘mind, ‘than ‘to those who depose ‘the contrary, 
and itis alike as to sanity and madness ; | 
Witnesses, who depose in favor of sanity, 
‘quality which natorally éxists in every 
therefore, they are preferred” to the other 
who. depose of the ‘insanity. withesen 
who. depose that a man was ‘of sound 

to bé believed ‘than ove THOM} 


very nature of things, the court bélow 
“not to have admitted’ Witnesses, who 
present at the making -of' the will, 


the witnesses, who have received: the any 
Competent witnesses in thé present case. 
observes, that in order to have thf 

declared it is necessary'to provein cleat 


» 
( 


soand mind, ‘at the time of ' ‘waking’ ‘an 


ho should Was nd 
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ae 
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he 
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he 
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’ | than, ‘in his much: esteemed dictionary ‘of thé 
and English languages, London, 1847) Manca 


wit’: the’ notary and subscribing ‘Witnesses: that, 


sat the time of. making. his will, ‘the testator.was— 
mad and had no such lucid: 4 Con, 
The wisdom of this foanded onthe 
y boo nature: of things,‘ which considers the wotary 
hers aiid the ‘subscribing witnesses as the only per- 
fit to depose. upon: a transaction, at which 
ind, -they:alone were present, is of'the highest evi: 
Ba dence! is it general, that ie to say; arethe 
dotaryand subscribing witnesses to be heard,in 
every Ts ‘it not modified and restrained 
| any other disposition of the law ? 
Phere maxim, in regatd to the 
whic judges and jurists ought never lose 
‘sight ofy and that ia, that. laws areto be. taken. 
and interpreted the one by the ‘other 
Tncivile eat, ‘nisi tota lege perspecté, und 
» qué particule propositd, vel 
| Wiensa witness ‘contradicts himself, a 
says, his testimony be valid. 


the 
on 


‘When a ‘person, being pai hie. 


3 ‘ 


=> 


ie in the discretion judge 

Ket: permitted to me; to make-here, 
bye, at observation, which be» 
important. In Spain, ‘the judges are in 
ae a obliged to decide conformably ta thé 
"testimony. submitted tovthem they’ may’ be 


in tot to our to’ 
which is due.to the witness. 
Debus pétuen.to Covarrubias, “He contines 

“the witnese extrajadicially affirns something 
der. oath, and afterwards’ depose the contrary” 
court, neither of his testimonies ought ‘to: have” 


Sait person has previously 
a thing, - though not under oath, but. ander. 
rather to be given to his first declaration 
whder his signature or seal) than to the 
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“Ys the same at all times; and 
order to administer justice, it: be nevessary te 
the: truth, can ‘one flatter himeell 

when, like: cameleon, it will; according: 

“Aime and place, put ob 

1. itis, that;iv- countries, whére-the 
law:ptevailay it ie held that; exceprin ve 
Nard to a‘ negotiable paper; a*witness 
Beard to contradict what he bas-enid or-writtes 
Wefore. Bat, sound morality: reproves, 
Aoctrine and ‘happily for ns we live atiderabys: 


qa “Tn those countries, 
superior genius, oppose 'this dodtrine: 
‘Put-the ‘current of authorities andthe 

tteength of habit got better, of them.) 
to lord Mansfield, :one ‘of the: most 
febrated jurists of England, who-bad :made_ 
particular study of the civil law, of whitlt he 


epinion he (gave in Walton Shelley, 8, 
~ 


tg and justice; the: wisdom of whith’ 
-cnbitiot certainly be disputed: sit 


a a ‘Was.an admirer and: zealous partisan. 3 
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Years, the courts have eudeavored sas faras pose 
sible, consistent with, those authorities, toletthe 
‘go’ to. the. credit, ‘rather thau: tothe 
competency, of a witness. What strikes.ma ig 
founded on pabliepolicg,: whi 
tobe thine that. ao pacty who-has: sigue: 
paper or deed: shall er be permitted to 
give testimony to, anyalidate that. 
which he has.so.signed.. Aud-there is sound” 
apatty to an instrument, gives’ credit to it, 
should hang ont falée. colours to deceive others 
by affixing -his signature. to a papery 

afterwards giving testimony to invalidate it” 
The civil,law says, nemo 


«ing of the dangerous consequences. which: 
from permitting a man to depose against his actay 

‘says:: ‘for-any part, Lconceive that 
of Walton-vs:;Shelley was the best: law,..agd 
uprevail against the Jatter opinion 

this anand, all acs | : 
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mech is i when, applied to 
swillls.2 |, May. the. fate of 80, an act. de- 
on. the, perjury... of ‘witnesses, ‘so,indelicate 
come and. give, the lie, court, of 
the. trath,, which, their signature Wea 
teats in anjauthentic act ?.. A witness, after. 
bin. of, sound, mind, j is not.to be believed after. 
when, he comes to Heclare. the contrary. 
Why} because his signature. gives perpetual 
declaration, and becaise itis mecessa- 
py that those, Who. affirm a fact before aconthof 
hot have previously attested. 
eontrarys When i in an act, the potary.and wit 4 
have attested a. fact, they,may note called. 
disprove it, because once more. their 
gition would be in contradiction with, what. they 
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must, always be'proved by other witn 


we'could deviate,in any particulsr cit 
certainly it conld never. be. in the 


will. When, in.such an act, wilnestes 
altested that the. testator appeared. of* sound 


themselves, ‘that ‘the testator wag not 
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dence’ this” presaw nf 


sents of hitnself "Subscribing witness,“ ‘whp 


= Comes forward, fh to cotitradict what 


féined in Ain ‘aét,: which: be has” subsctibeds 


“Wiel he Wad the will; the | 


“Consécrated “his functions, presimed hint 


‘and worthy of confideti¢e: ‘The | 


who seat. for him, By’ ‘his’ 
“Bat ‘the’ noment 
his mouthto ‘contradict what he had 

fested, hei plades tifinself 


have placed their confidence.. Hei is 

| whose ‘probity and talents have been 
‘He is commissioned by the exe. 
cutive With the consent‘and advice. ‘of the 
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credit’ due his’ dépos ition, ‘pray: “idea” pre: 


“The court, ‘filted with 
i ignation, evidently sees that: the’ wan’ who ah 
“resses itis an impodior ; what ‘confidence 
give, therefore, to the testimony of 
‘demands hat ‘the q 
should’ not depend on the ‘seduction and 
at those: who, afer giving. thom 
4 attempt to annihilate them. 


Wh 
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that he must necessarily have, given ofv himself 
‘order to deserve that.such important. andhoy 
porable functions should. be trusted to him, Hig 
yery blind. or very corrupt to expose himself. 
or even bring his character in question. 
The persons who are commonly called to. “_" 
the execation of .wills'are offered by chance 


_ least equivocah 
notary’be sent for toa remgte part of.the 
gitys and at.a late, hour, to receive the will of 
man, having collateral ‘heirs, whose 
“conduct towards. him has.stifled all 
benevolence, whilst more ‘remote. relations, or 
trea strangers, have acquired sacred; titles: to-his 
The notary causes ihe three 


nesses. to ‘be-called, who ‘are the most easily. to. 
pe: found. ~ He. is. convinced., that: the: mental 


situation of the sick man permits him te make 
his: will. He. receives his last: dispositions 
and: inorder to have a written proof that ‘he has’ 
‘the disposition of the code, which 
forbids to receive the testament of any person 
insane, because he knows «that notary, We 
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= in society is so high, thathe mustheeitfier 
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‘be ‘ausaspected, ‘he’takes the wise. 


caution to state inthe ‘act! thie sanity’of- 


Mista tator by a to Which the witnesses agree) 
* sn as they sign it,’ without. any kind 


constraint” or Opposition: Lh afterwards: these: 


witnesses can be: heart to. contradict: the’ attesta. 


tion, "will ‘not the: ‘every’ effort tose 
the’ witnesses" and ‘bring them forward’ in order” 


the’ will,’ and if be’ 


whic’ nobody ‘can that! interest! is ‘then 


-priacipal cause of all crimes, will ‘not: witnesses: 


‘such witnesses could be hegrd, who is ‘the: 


dn, who Had collateral heirs’ 
‘tight to ab intestate, who coaldy 


Gigpose:in favor of ‘feientls orevens mote: reli 


tions conformably'to-law, with the nce 4 


the grave his greedy 


heir will: not. attempt ‘to question: his capacity 
and sully his” memory by. iudisoreet inquiriesh) 
‘There is a doctrine: ‘more ‘humane,’ more mora 


word more conformable: ta the rales of: jug’ 


tice, contained» vim ‘our’ statute book, which= 


> is 
4 
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provides, that, as soon-as death has seized upon” 


_ an individual, he’ ceases ‘to. ‘belong'to human’ 
Justice, exceptin a specified case ;'that the living 
shall aot be permitted to take him out ef his grave” 
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defend himself, and tere is 
attack ~his:€apacity and his memory, with the. 

Letus conclude, therefore, that. we cannot abe 
teceive. ‘either the. declaration or, depo: 


@ sition ofa witness. to. will, in which themental. - 


| ‘enpacity of the testator has been certified ; his 

deposition canuot'be of any. weight, before a 
‘court of justice ; it is. declared pull by the law, 
without it being necessary. to examine. whether. 
> be contrary or conformable to his written testi- 
It.adds no credit to it, if it contains the 
facts 5. it does not contains 

ition France, the 


sound niind,. have been. attacked on an 
of the insanity. of the testator, and. witnesses 


havealready observed, ‘from the very moment 
>that an individual committed ‘an act.of 


madé.ene in a lucid. interval, however wisely 
and legally: he might have disposed of bisestate,” 
was and void... ‘The: of. 
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dhe notary and witnesses, that the. testator wasof 
“heard to prove it: ‘it is because,: there, as we: 


_hewas, by law, rendered absolutely sincapable:. 
will, and though, he should have 
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ar mind: shéweil-that the will! 
iiade it a lucid dnterval bot,.as that wai. 
Masts sufficient for its validity, the heirs were permis 
ted to prove the insanity. of the téstator: befary 
@ase in’ France; where. the-subscribing witnesses 
Will containing a declaration that the 
tat, at the of niaking bis-will, 
thei tind, tave Been: admitted to pap 
ajudgaientof the 46th of Jane, 1753, 
sported by-de Gras senior, it was decided in 
chamber (of the Parliament) that on 
“on the groundyof ‘the insanity of 
testator, at the fime, before or after, the 
_-Seribing witnesses could not be heard, and 
depositions were rejected by the tribunal w q 
it pronioanced on the objections. against thea’ 
though-they had been already. heard ip: the 
quest made by the party who maintained them 
of the will. This decision was grouny 
a consideration. of the consequences prea 
to the repose of families, if 
| », after having signed.a will, ‘in which it 
that the testator. was-of sound mini, could hem @ 
heard again... Their depositions, in favor, ofthe 
would be useless, inasmuch as the testator 
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persons'cannot give it an “additional: 
| force’by their depositions in aninquest, and 
would ‘be attended with thd ‘most dangerous €on- 
allow them to-depose agalist the-will 
ghd disavow or contradict what they had attest 
| witestation,: which‘the notary and witnesées'give 
a. matter of “forme 
fellect tiatarely, and copsiderthp dread- 


fe 


to which it would dead.’ 
‘of so solemn an actas atesiamentiisto 
Way declared’ matter of form, there Wilk 


to the doctrine, ‘To-mortow alike de 
tisiont will take ‘place concerniug 
} -of it the ordinary contracts willsoon 

suits,” ‘disorder, coufusion-an@ 

ere will be few testaments, in whichthetes- = ~ 
pee ofa 'portion ‘of his succession which, 


wil ‘is-annulled, will go éntire'to’ 
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given jbypthe Partida is. ‘as 
that, Estevan Fernandes, being sick of 
ning, this ny testament, 
3 After’ sprescribing: how the testator is. tondig 
in, the; first. ‘person, jit: concludes 
notary is to,¢tale the place” 
will. was "made, and. before 
and the day; month and year” Abe” 
The form given. by, Febrero .is, 
will are  "Thus'dictated and 


present notary, «at; such« places 
a day of such a month and year, . 


in the same place, being: 
clearly to be'seen by: what i state, shill ch 
in Spain the.notary and witnesses are 

‘the testator,. and it isin such case 

( 


‘ 


ses hase aleclared in. the will, thadi.the testator 
appearcd: lo. them of sound, that .they 
| ‘heard, upon this. sanity, acconding te what 
 Kebrero.says: and even in that case, anless ithe 
| pebved by the notary, and subscribing witnesses in 
at; the, time of makingvhis will, is that 
pottioncot his itoperty. in favor tww natural 
childlten.; but,’ ini these dispositions, whoris.the 
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wings. in’ several: have | 
dispositions im favor ‘of nataral chil 
given thém: certain tights bn 
‘knew. ‘that they:tere framing 
for Tike theimselves. Alithe img, 
“wished to favor-martinges, on which: the:pme 
and good order of sucioty chiefly 
Ut is evident, therefore, that Erasmas 
the authority of thelaw.' He:couly 


posing ‘in’ favor of his concubine and natn. 
dhild¥en the law permitted bial to 
to; institute for his heir some friend; 
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let bint examine every one’ of its, ‘clauses let 
reflect that‘it is the testator himself 
Gictated it,” as appears not only 
‘pient ‘itself, ‘but:from the declaration 
inthe opinion given by ‘the judge.a quo, ‘in-re-) 
fusing ihe:new trial, if which, he saya, 
filly edmitted that the last will was dietated to. 
the notary in the presence of the witnesses,, | 
‘the: copy thereof has eathibited it,” and. let him, 
pronounce, if he dares, ork 

Vaman who, ‘at that time, did. the 
«There is not an. -impartialiman, but, after, 
the: will ‘carefully, will declare ‘that if, 
the. testator had ever been mad, he .was,. 
Castillo says, the common ‘opinion. of, 
a ‘contract, or testament, propetlymade. 
an insane or mad person, who had lucid. ine ad 

is. and: alias in. the, ‘game. manner: 


the act, he.had lucid intervals : ; because, 
quality of. the act made afterwards; to. sucha 
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Letlatiy person read the will with’ attention 
Le person read the will with attention 3; East’n 
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must be presumed to be of sound mind. the 
time of making it Loco: citato. He adda: 
Petras: adopting the sentimentg) 


agréat namber of others, observes that'if_ithy. 


| proved thatia, madman has lucid intervala,.ang 
-make an abt -becdming a man-of 


Fe - 


thind, then feom the, very quality of 
prosamed that: the act has: been made. | 


because there was hothing in. ity bit 


that it had been made in ‘@ lucid interval; 


"ment, in the case of the abbe d’Orleans, 
off all that concerns insanity” with superianiy 
without Mifficulty, very strong presumpliga 
of the testator: °\Tt.was-by the 
“thority ‘of this” presumption that the senatéh 

aniciently confirmed a testament made if 


ni régard® was paid to thie 


jniSanity of the-testatur, iw order to corisider one a 
“ly the ancontested: wisdom of the testament.’ 
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CASES IN THE SUPREME COURT 
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the the ‘testament of prodigal inténdicted 
fo be executed, provided :it' should ‘not 
“which some’ would find'an evident»proof of 
for rin, T ould | 
tint teve, in'some particnlar instances, that 
| have committed suicide but it is pa- 
Malogizitig, it iv-infringing theprecept of logic 
forbids to conclude from the particulate 
the!general, to.say>that all énicides are:the acts 
teduien. has.suicide:been- considers’) 
the wetessary effect of madness) “Theons 
dquestion ‘which, has been ‘agitated concerning 
ibhicide, by great men of all ages: arid.countries, 
whether it be an ‘act of cowatiice or-bravery'; 
written, On the subjectof suiciley 
a ble ‘letiers ; ‘one fot, and: the other against, 
one those letiersiof-Jean Jacques 
ene; that’ will -congider the..arguments for 
muicide a great deal stronger, than.those. against 
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can be answered: 

Atcording to: them (thes sophists) it: jar 

‘Avante cowardice to'rid one’s self from grief and ‘pain, 
and! thoge are cowards, who end:to their. 
existence. the. conqueror . of, thie 


_ calied cowards, may: be conceived : they’ 
who didst share ‘with the: gods, the 
mortals, great-and. wise Cato, whode, 
sacred imagesfilled: thy: countrymen 
holy zeal, and. made tyrants tremble, thy proud 
fk admirers were far from thinking, that one: dag” | 
im the: dustysrecesses: of, a-eollege. vile schools: 
men would. demonstrate ‘that; it. ‘through 
cowardice, that thon didst.. refase. to. ‘successful | 
crime: the homage due to, enslaved virtue. 
modern. writers !. how. great. and. sublime are 


« Let us hot: trast to the. prejudices of andl 
nations.: Whemit is not fashionable to: kit 
one’s self, thosewho.do it are’ considered vas’! 7 
all acto of valour age 
i | 


we wise men imevety other re- 

without despair, renounée life; only because they 


¥ 
Bite 


of it; and die with moro than 
event if! it bel! admitted ak 
“ways the effect of ‘madness, Avari’s will'asre- 
had-been con: milled’ by: the 
testator; and of: course a time When he ‘could: 


judge guoy through whiom every! 


‘testimony: wet to the jury’ in this? 


Case, io refusing the. new trial, Says : 


and a littlevaftery he wads, we: think ‘theit,’ 


and: sowilkevery body, thas the ndlaby wus ims 


withdut doubt, deceived,’ 


Whilels is). the «correct, translation? of the’ word” 
tromper in. this case) by 
which hefound the testator. 

by: the: judge that 
thé'French laws, which'do not permit'to mike 


iY, 
ere 
{ 
? 


“A 


ag 
. 
‘ 
a 
ct 
y 


5 
poe 
~ 4 
x 


appeared of sound.mind to the 
remained with him, -how,.in the 

4 


And if he did appear of sound mind to them, 

how, : inthe name of God again, could: they). 
certify that he did, ‘without the least 

what the judge, a qua, sayé.of. the. testimony 

given in court by Pignatel, one of the 
it in eomewhat Tees explicit than that gifes, 
bye the other | ‘Witnesses, which shows that 
q 


witnesses Will, ul expli 
three witnesses do not prove, as Febrero: 
clear and. convinging manner-that thetestag 
: tor was.not in a lucid interval, whep-he 
will, and for that reason, it ought: to be maisy 


a haye, said is sufficient to determing the court 

9 decide thatthe defendants cannet contest thé!” 


: } will of/their brother for cause of insanity, or ati 
Teast thet’no testymony ‘was edmissible 


~ 
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OF oF in ISLAD 


“tained in the' will, that the testator Was of sound 


tie has appealed from the refusaY of the 


patish judge to. grant a wew trial, ‘and it isthe 
of her counsel to examine whether he aid 


| fraud or constraint being alleged: Bat 


adges, as all other public officers,’ “are 
 Gally ‘established fot the of 


first” guide; ‘that which they” aban. 


that of whieh’ they the slaves,’ 


don without prevarication, is the law 
justive. Lo certain cades a’discretionary powet 


left them s-but ‘Always under thé soletin, 


the ‘refuse’ the new trial and 
“those which ought to have induced him to grant 
take it-to’ be the role that when this 
‘@pidion t hat, fad they been iu the 
uf place of the jiidge gud, they would have grant 
ed the new ‘trial, t éy are bound By law and 
their conscieiice to order it to-be granted, 


ajury; as where the trial ix 


had by the court, whenever new evidence, mate: 
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reasonable. diligence, have. discovered ‘before, if be 
Mou shall ‘appear that justice hag not been ‘done, 

apne. the court, on the application uf the party injured hs 
verdict or decision, may grant nag 
tet the trial, ‘new, evidence, the. natare con, th 


templated by.the law, applied for 2 new tial, 


wete the motives of;the judge in refa 
ing. it? Before. transcribing them, let, mei 
"permitted, to: make .an observation,:on dou 

which the jndge ‘expressed, and on which. 
would. expatiate, were I not the person: wal 
made the affidavit, | a. maxim,of law, Lhe 
to be: believed, till: the ¢ontrary is proved, 


he declares, , with; a sham ‘generosity, to _hayg 

Waived’ to do, that is _expatiating in order ta, 
“ascertain whether or the new evidence, by 

He says, that Cherboonier’s. (offer: 

to prove, that he saw. the, testator abont twa, 

hours. after he made his will, remained and. 


‘and according to this, maxim, I,think. the judge 
~ woald, not have been correct.had he done,’ whi | 
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sion the testimony of Cherbonnier, added ; 
to. that of father. Authonio, would make’ in _ 


‘opinion bat it “seems to weut'too 


\ ; 


palletes that he ‘was, during he whole 
of sound mind) being stronger than 

that of father © ‘Antonio, who was introduced: to. 

the testator, justas: he had finished will, 
and declared that the testator had ‘appeared of” N 
sound mind, court could: pat be convinced: 
that this weaker and later testimony, ‘could 


How could the’ judge know}: what: 


the minds of the jury.’ The jadge:might de- 
“glare that such testimony would not alter his 


“far, in deciding for the jury. 
no’ more material, than that of. Ober. 
bonnier, because it only corroborates: what. 
‘evidenced by ‘the testament; that is to.say, 
testator’s constant desire to make the plaintiff 
Had “the: judge paid’ any. attention to 
the; signification of these words; when ‘he put > 
them on. paper? “What othe testament évi- 
ences by: itself. the testator’s constant desire to 
make the'plaintiff free 1f it does, 
fess my incapacity. of discovering it, 
But. let us see, what the testimony of Risiaud 
would eve have shown 
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that Choppio, the brother-in-law, and 
Mate friend of Erasmus R. Avart, and 
Mane course knew: whether Avart was mad’ ot: 
had ‘lent. him the day. before, in 
purchase: the plaintiff,’ and 
andthat- the disposition of Avart, in favour: 
the plaintiff and. her-child,' was the consequenes 
a premeditated and long entertained resuld 
tion of the-testator, of which he had informéd 
band. 
thie kind’ that tho it 
ealls: trifling, and which he takes-epow himself: 
declare incapable of operating on the. 
the jary ? How! a jury-woald: not havea 
- peasan to believe that Avart’s: insanity 
>. ¢heck, of'no small amount, ‘since it'was forte 
‘purchase of ‘the plaintiff and her child, the very. 
day before -he made his will! Is money | 
go easily to’be had, as to be lent to madmen? 
us now examine, what teasons ought 
iniduced to"grant the'hew trial, 
 Whatthe and her child had at’ 
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anid the Spanish law la Basti District: 
delas mas honvradas cnsas, mas: carus de este 
| mundo, «Part. 4,28, 8. By the jadgmentshe 
her. child (the. blosd of. the-tesiator), were 
bia deprived of: the blessing which. the 
Whati injury. could result to the defendants, if. 
trial. was.grauted ? If their-cauge-waa 
_ 0 evidently. just, that it, left in the. wind. ofthe 
one shatow. of “doubt,-a new jorywould 
have given a. similar. verdict. There’ was no 
fear that a jary would have been infloenced by 
consideration. whatsoever, “in. favor of thé 
plaivtiff, 40. the detriment of the \defindants, . 
She poor, a slave and of colour reprobated by 
our social institutions; having to contend with 
respectable, wealthy-and influential citi — 
gens, would ‘have obtained ovly. 
is, thatthe siatnte provides that 2 
“special verdict-shall-be conclusive betweewthe 
parties as to the facts i in the cause. as well inthe 
and’ must‘be the judgment of thecowrt: 
The: law.does ‘not say:that the fading of the 
Jury shally be the judgment of 
cause. in sucha case, it would 
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CASES SUPREME COURT 


Has the legislator meant that the judge 4 
always adhere ’to'the special finding ‘of thej 
Mane” however unjust, orerroneoas it maybe?) Ne 
‘sa. mhonstruosity : the care, ‘with 
solicitudes ‘to add inmediatelytg 
thateaothing shall “prevent the’ churt’ 
foom granting'a trial; when by lind, tithe 

of the two parties'is entitled to the sane.’ q : 
very reason. that the’ special findiag 
the jury was 'to be conclasive ‘against 
the appeal) ought»ito ‘consideration 


for the yadge below to grant a new trial, | 
whieh. his* conscience, better informed,” 
guided more surely his justice. i} 
Bat it-wasyeaough to’ determine 
“the trial, that’ new and ‘testimony 
have often. seen ufter deciding 
gages: themselves grant new trials, for, they + rf 
were*convinced: their judgments were 
ible, and their were to com 

Have not many a time: this court; 
"where certainly “we are ndt'to find less infor: 
mation and experience than in our other ‘courts, 
grant rehearings and alter decisions which they 
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tojthe: jndges,.who preside, ihe public. find 


that, in every case tobe triedshy 
one. of the. parties: demand, that the: facts, 
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shows thatthe, plaintiffdid not object to the'ime 
The 10th section of, the actof: 181%. bas 


* 


“forth. in. -the; petition and answer, should: 
uuhmitted: jury, tovhave-a: special: verdict 
thereon, both. parties: ‘shall :progeed, infor 
swearing ihe: jury,.toimakem written sfate 
ees of the facts'so alleged and denied, the 
., tinency. of which ‘statement shall be: 
the court, and signed by: the,judge, andthe 
, Jory shall be. sworn ‘to decide the: question“of 
-_fact oor facts,. sovalleged and: ‘denied, and their’ 
‘om opinion ‘thereof sbalb) be 
“mousy. court, and: ‘shall. bé 
~eorded by the clerk; and after:having'been 
givenjand: recorder, be conclusive: betwee > 
patties, as tothe facts in said 
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ailleged:that the cestator was not of sound windy 
when he made his will, redaced this ‘proposition 
to: writing, requested. the judge to sanction ity | 
bis signature, id order that. itt might be tub. 
mitted to the jury... This was opposed by: the” 
suey signe” aud: submitted it to’ the jury.” q 
Counsel took his. bill of exceptioni | 


“Phe only question before this coartis, 

allowing this issue’to be subuniited 

mortis shal henééforth be made, otherwisethaa 

Ort. St, make a donation inter 


thé testator amind being ‘spbmisted 
the jury, . the plaintifi’s counsel invoke 
‘part of the siatute, which provides that, 
‘the death of person interdicted, the. validity 
acts done by or her cannot ‘be dontested for, 7 


¢ 


at 
death of such person. Id, 80, art. 16.. 


is 


without any distinction, and-consequently to.test 


prevents, at/tpost; the introduction of 
other proof af insanity of the: Ava 


thawithe:sentence of the competent: judge, org 


TE the thought that 


of the code firevented ‘the: 
oral of the of the tedtator, af» 


the jury were sworh, he would 
the introduction of'sueh evidence, and if 


ghéwe not do thegonelusion presente 


‘mind, that be then 


applicable to testaments:” But, whatever hig 
opinion may: have bees, he ought 
thie opinion “of ‘thé: court quo, admitting 


improper’: “Questions ‘of thie’ kind 


be-examitied in this cou ‘upon: bill Of 
{ 


excepted tothe introduction of” wittieeses, 
if auy were introduced, to’prove the insanity of 


the teitaifor, Fam supported Dy thetaw and prac: 
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‘SUPREME 


“Tt cannot notice a fact mentioned in the 
“of the inferior: judge. «Nothing, in the. recon | 

of this::case, shows on/what ‘kind of proof the 
_ ‘dence offered was obfedied to 

Tmight stop here, as to the first ground, taki 
“admit, for argdment’s sake, tat withont any 


position, having ‘been: ‘made ‘thereto, below, and 
} although no, part . "of the fecord, shows: that 

oral. evidence was tendered, he may urge,in thie 4 


generat and in indefinite, the provigigl 4 
the statute ‘relied on:by the plaintitf’s 
gel (Civ. Code; 80; ast. A6. / it. is incortechig 
gay that. it extends to all. without 
admitithat this-provision is an. innova: 
Code; interdiction, on account-of. insanity: 
known to our Jaws; lienice, I.cone 
not i in the. Spanish ‘law, that: we ste to takin 
gnide.in the. Ris yew. provi 
We.ou; Rather to seek for: ‘information in 
work, from awhich this ‘amendment, in. q 
ae gode, from the 50:th article; of which the 
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-, ‘Before. I. proceed: tO examine lecisions 


a 


the courts and. jarists uf Franceinapplica, 


Dle'to ‘testament, unless the:réasons-on which 
restriction ‘is grounded appear to us 


position to the’souad rules of interpretation, we 


gill be ‘indaced to conclude that: thes,sameex<- 


pressions, literally copied in the: corresponding 
part of our code; oght not not. to receive: 


4 extension, What ig reasonable: and just in 


"France, must be equally so in couse: 


superior coutts of France, and, Hhie-opine 
fons of the ablest: lawyers of that: country, 

‘the'court ‘to observe that auother ar. 
ele of our ede, cited by the plaintiff’ counsel 

in the Mupoleon Code, To makea dona- 
fion inter vives or causa mortis-one 
sound mind.” Civil: Code, 108, art.5. "Fo 

a donation either ‘inter. vieds, ‘or 


which Wal to draw the attention of the court. 
 Iwhis ote’ on the 504th art. of the \Mapoleon 


| Code, of which the corresponding article in out 


cron copy, he the acts of 
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the code, may be attacked. on the 
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ganity, although no interdiction: was: provaked 


before his death. ‘The 90tst article which 


vides that ia order to dispose of one’s, property| 
donation-or testament, one mast be.of stad 


mind, bas’ received no restriction from the 504th 
which is applicable. ovly to ordinggy 

_ acts, and not to donations gnd testaments. 
utmost latitude. is left to courts te 


Reject evidence of insanity, in. regard. to a, will 
donation.» Cour de Puitiers, May 27, 498% 


the proces. verbal of the councal, of stati 


the debates on. the project of the 
(pol. 2, p. 187) we find, that the. 17th 


fieleof the: project, in the sitle of majority and 
taterdiction, which is now. the same. article ig 


the.same title, and the 504th of the code, 


proposed and adopted, in.the same’ words, 


without any difference, fen the 
anticle in our code. 


Werflod also, id, the, 


in. the 904st. article, was'in:the pro 
thus in, order to; make. diage 


tion inter vivos ur mortis causd one aust be 


sound: mind, ‘Uhese acts are. not be 


hy the 47th art 


: en. the ground. of insanity, ‘except in. the 
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thie ‘voile, ‘should appliedto ‘donations and 
would have preserveil’ the second pattofithig 
testament. 


one! “efethe ‘thembers of the council, ‘Camibaces 
a res, then setond consul, 1 anid\oite of the 

lawyers of France, thooght that this 

part presented a: disposition too absolutes 

that advther arember, Tronchet, not less cele: 

brated asa jnrist, “ailded that theayth ‘article 

project (iow the 504th ‘of the code) ta. 

whieh refererice te is ton restricted.” 
only the fatnily'ta plead the 
Brantor”. says he “when bis interdiction — 
provoked during ‘his life the family 
hoping forthe recovery of their chief, areToog 
‘prevented by such hape, from provoking, hid 
“first part of ‘the article provides: for every 
fact, and tle Taw deterttines: 
be proven; the:second present the incon ; 
| citizen: ‘Pronchet speaks, 
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sition to, the spirit-of our legislation, which fas. 
them ;” he added afterwards much bel 
mares. titude to be.giveo to proof ; it, ought not 
restricted by conditions which;some times;totale 
exclude it., Aa. individual;may, have :pre. 
the: douatign vor-will, and. then it, 
comes impossible to prove his: insanity, if, the 
pestriction is: preserved... The. first , part, con. 
article of the.title, interdiction, in. 
the 504th of the.code, relate 
We find, by the code itself, that the frat 
the article was. alone adopted ;. and the 
cond: was rejected, and thia according to the 
setvations of Cambaceres; or, as. was, said by | 
‘the orators of government, when they fpresent- 
ed the work ‘of the council 
Jative body: will of him who disposes 
to be certain it cannot exist, if he 
sound. inind : it has: sufficed to, express, thug,” 1 
the general: ‘principle, to. make.a donation. inigr 
vivas on wilh, one: must: be of sownd-mindy 
to’ leave’ to judge the utmost 


ay 
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mindy vet restrained by the:d0tths bay 


4 > 


ngt intend that: the 504th articie ofvthesNa- 


© except'a decision of'one of the 


‘Napoleon, all the 
the principle, chave ¢ cited 
Pail via ‘that the 504th article, which: 
prohibits ‘anact:to be attacked on theigroupdof 
the’ insanity ‘of the maker, does not: extendto 


court of cassationyof the 
Noveniber, 1810, that’ tribunal condi) 
Gering!that tlie ariicle ‘04th of! 
article, definitively adopted ‘and 
vivo’, a'testanient, thust Be bf 


need, thal notwithelanding Wie arty 


1897, 1889) and 1808, of 


donatidus und: wills,‘ arid that ‘the which 
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not evidence-of a permanent insanity, 


CARRS IN. count 


that & of tbetatbr wae itiot-af sound 


1820.) A 
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whén the deed ‘gift: on will: 
without enquiring whether’ these: faets-are: 


Syrey, 7D, dab part. 
Phe imperial court of Colmar, ty 
the dune, 4312, ‘expresses iteél fi 

whereasiof all the -abligations of the. 
to: det-aside the made. 
dst of September, (808; the 


and principal qne that: they: 


fer to prove:that-befare, atthe time of 
execution of the.will, the testatrix 
permanent state of weakness of 
and even imbecillity,s and it is important, 
fore examining the) case «further; 


the tenth of: these: 


have a material influence,.an the oange, nnd) 


whereag, this proof:ia admiasililes: althoughigh 


interdiction was\pronounced or;provoked ageing 
the. testatrix, hefore-herideath, 


to, the article af, 


mugs be of sang mind to donation 


tater vives.s fact not of: the: substance of: the 


hough essential to its validity... A 


ag the article 5Q4,.. was improperly relied op hg, 


the. appelianta, since the legislature did. 
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without! pronouncing on the merits; and ‘witha 
feservation ‘te the’ parties’ of’ their vespective 


court” as’ prevedents of binding’ 
do Teentend that the arguments ofthese” 


tribunals are’ entitled to any ot wetghit than 
‘the’ tribunals of Frariee, let as notice the 
attempt of the plaintiff’s counsel. He tontends 
that theWillcontains an’ enuiciative clause, that 
» and'witnesses have found the-testas 
‘tor'sick, but of sound mind. memory and 
be as it appeared to tem, and that 
to admit parol proof of the contrary, ‘would: be 
provision@f statite, Whic’pre 
against or beyoud ‘the® con? 
eats ofan act. Civit Code; 810, ort. 
the first of: the: cases; which 
twoiguestions were submitted the 
court, testairix’of sound mind asta. 
mentioned Did she dictate the 
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sound, Which ight 
legatene relied onthe: 603th article of the 


Napoleon code and’ contended:that, since the. 


tebtatrix, died -integri? status, and, no interdice 
tion wasspronoanced or provoked, the code for. 
inguiry’as tothe sanity of ber 

| this article,reached all the acts:of the testes. 
heirs replied: that the legislator, had at, 
extend the article 504th.to donations 
_and wills, since it has. provided. for: 
"kind inva special arlicle—the 9Ofst.. 
gations: that two notaries having, certified inthe. 
— that the-testatrix was of sound mind, me 
-qnory and understanding, the testimony of 
. officers; clothed with. the confidence of. the l 
ecould: not be balanced-ondeéstroyed by. oral 
dence, wiiliout violatiog of the:article. 4341 of 


the»eede’ Napoleon, . which. prohibits oral. 


or. beyond the contents of an acts: 
attorney ‘general-Merlin thought thatthe 
word, act wag not necessarily: to'be:extended. to 

_ @onations and’ lust. wills that the article 


in the interprgtiition of, the article: 
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sthat-there was: ‘aw essential: aie Dit 


betwéen dffer of proving that the'tes-’ 


<> titrix-was insaneywhen the will-was made, and 


1820: 


that” of: proving “that had ‘not dictated 


tongue wag’s0 mach swollen that she-- 


ould W articulate yrord:” 


does not give the 


does’ not tent to “prove any thingeagainst it— 


the contelits tofvan-act~ becatise*s notatryswho 


gnounces i in a will thal the. ‘testater is of sound’ 
does: not ‘speak  dBrmatively thereon :: he 
only indicates” what. ‘appears to: him : 
establishithe the testator’s mind— 

this is foreign’ to his duties, .. Whatever he saya 
dutiof the acty and: 


siniplé enunciation,” without, 
‘and does not prevent the'aduriss 


no. 


of _AS'to ‘the offer of 


testattix did ‘not “dictate whe willy 
it directly against the €ontents, of thie 


act, because thesdeclaration .of the. notary-isyim: 
this ‘Tespect,-affirmative 2 and.of. the substaiice: of. : 
thie act; his that 
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other the capacity, will aod, disposition of, they, 


that the. testator is. sound mind, menial 


party: ‘The first,, te. e. the clauses, the;stipalay 
the: natnee of. the‘act, proven by thei 


act itself:.we may, add whabconcerns the 


rior solemnity: of the the 
requires’ of admits; any other. proof, 
scriptum: testimonium, now scriptum. testidonia 
um -nonvadmittitur., Not regard: 
the: capacity: of, the party the act supposes; b 
does nof, prove it; The’ act. is not intended, ial 


establish this, none of the intervening 


think of the proof of; this: 
question ity» ‘The.notary,witness of the engaged 


ent, which intake changed. by she Lai 


being the the capacity of the 
ties it saffices that they dy not appear to him 
‘This is.0 that though io 
Wills usage has introthuiced a clause, 


writtem:proof of. mental: sanity... The court hy 
often decided that, notwithstanding, thin clea 
‘allegation of» thé testator’s insanity” 
without: the acts. being 

tacked as false,. because, in: this respect, 


_notary:steps ont of ‘he line, of his daty. ‘He 
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witty: # all this, that he may bear failby 
testimony’ of what passes” between the pars” 
withing,” that say, ‘can’ add: weights 
wil only ask’ tte ‘court’ to: remark; 
of will, in ‘which the testator is stated 
to be of sound mémdry ‘and understabding, 
hav decently only Nei 
wake if the “daly” or’ 
| 7 As! te the Spanish awa, we would id vaig seek” 
in any thing that justify the preten:. 
tion of: to set himself tip)’ either! 


of wind. of an individual; who applies tim 


pative! will, requires that the vestator should 
tate andthe notary’ write doww bis dispobitions}, 
| we UX 
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the first perséa Of the indicative present, 

that'L, Stephen being tick ort 


“This ofthe: partida tas nut been ej 


‘ 
at 
| 
if; 


of ate'to “have 


| alter the form of receiving last wills, whichithe 
‘prescribes, ‘and to’ set down, ‘not. the 
which the testator’ has: declared’ 
a tobe; but their own individual opinion 
that itieither reasonable or legal to contend 
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that'a few ‘notaries ‘have lately been pleased 
“fl 


| igyof sound, mind, 


parol ofthe cannot. be, 


“be ‘lenied that,in. France, 
diversely.. determined; Sand. the. judges: ha 
grealer Jatitnde shen, theres: He: 
Anown,, that. the decisions. of the sove=. 
eign cunris, and principally. of, that: of, cassati- 
are ip, opposition to, the iuterpretation he. 
gives to thé, law 3 3.80. interpretation which: 
Jappear to, ‘have, been admitted . but ..once, im 
one of the, conte. of appeals, soon, after the 
-mulgation of the code. He ought’ to. haye 
knownralso, that if judges | have. any latitude: 
it is only that,which: the law allows 
‘then _and, that there, is a court of cassation. 
tablished for the. sole purpose of revoking, 
pulling, and: ‘reversing. ‘decisions -of courts. 
original aud; appellate jurisdiction; which “con, 


. the Gorre 
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; 
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the dispositions. of the law. “He: 
have known that: the:-decision of .this last 

which condemns: the principle lie .con- 
fends for, is. grounded on. @ precise. text of law; 
the,article 901 of the Code Nupoleon,. of which 
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proposition, « It aught to govern, ‘where's ¢ 
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conformity. to antébior decisions, conten 
amity, tothe law. This ie surely,:a very 


and precise law ‘has been eluded, and 
of taking the for 2 guide, decision: 
place atcording to that of another 
like case. ‘This: proposition ought: ne 


theless: to be dixpegacder, and we onglit! to be. 
guard ‘Against it, where we. 
_apply.a. new law, containing dispositions, 
Mugory 
other disposition, not lese textual, 
wo; should avail ourselves uf the/lebouri 
the new ‘Reason tells 
understand it beiter than us. If all prey 
eedente were to ‘be disregarded, would. 
| gislatare: have- made. itthe: duty of the gover’ 
to Procure. the decisivus. of ‘oursupredé 
for the information, of. inferior tribandts.). 
Adwaitting, however, thatinstead. of availing: 
ourselves of: the, iuformation-of the | | 


reatly general, which. may ré 


France, on a legal disposition for whieh 


indebted to, the. wisdom of; the French: it 
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perfected, during, suctign 


paternal, power Farther, he who hae. 
fhe usage. ofphismind, while in 


Likewise, the'mmad and she insane, 


geomemoriado, cannot make: a will, while they 
gre.so.., But, made be- 


terval but, if before 

y returns.: it is invali 

| in the: will fa mad- 
Hitervals, it’is necessary 

nelisively; “By the. notary’ and 


mentary: ‘wiinesees, the time the wih 
was made, he not in. im 
terval.” Febreray contratos, 1, 


: 
ue 


Shan: those~ adduced: by. tlie plaintif’s. counsel,“ 
that dhe, jurieprucence, of. Spain js not Jess j 
to him thau-that.of France: 4% 
Jars. of. thie oun; deok, cam 
caunot, make. it are these, the eon,, 
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1820. it escaped that the ofthe parti 
das requires, and Febrero‘teaches; that, the: will 
ought to be thus’ written Know, 
who’ shall these presents, that, Sie 
wind,” mike: 
Shieh T declare my last. 
rite down ‘all. the legacies. 


«wall, ‘and testament 
dally be made of this, saying. that E revoke 
part thereof. “And the notary. 
‘place the’ will was bel 
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whiich'the notary. cerifies the. state of wind, 
in which. the testator appeared: to be; it isrevi- 


been. -intréduced here, as.has- been already 
erved. The. law. cited, clearly and, precisely: 
‘shews that the testator. himself, who 

declare. that. he is-sound. 08; mind,,. and: the 
province of the notary and witnesses is only 
bear faithful testimony of sacha declaration.; 

not conti. ithe state. of, 

| If then, . the Say difference, what 
France, and. what is: done here, be’ 
that, thera the usage which-is'followed 
cofgequence, but that the one adopted-here 
Jate,by the notaries, be a direct violation’ of 


positive law, not abrogated, 4s it reasonable 

“to say that, in the case before ns; oralevidence 
"ought to have been rejected ? On what 
The. plaintiff’s counsel, when che 
iat. pompous édeclamations, on. the. 
| danger of admitting these. depositions, in oppo- 
sition: to ‘the: clause in, the, will, ought to-have 
reflected, that ifjthere was any infraction jof the 
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that it is. by usage, also that the claase thas 4 
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this substituting the will of man 


their oattis, this results from, 
the fault of “This fall’ might 


only Taw, whitch ‘présctibes the ford. 


Gath, of the btate of the'testator’s mind: Nop 


&e. "vanish “before that ‘drawn: from’ 
brere. “Were we Wi thout the Yatter, it is otal 
‘be Believed that the former’ would have much 
weight. Indeed; can ‘it’ be reasonably 
Mint there exists’ no difference between a so- 


deposition’ made ander the sanction wei 
religion,. in the preseiice’ of a magistrate, the or tion 


of the law, ‘and a ‘simple allegation, subs 
witnesses, whom the: plaintif’s coun- 4 
adimits. ave often taken at and on 
whom little reliance canbe placed ? 
any apparent contradiction” “between clause of 
the ‘Will, and the deposition of its subscribing | 


Gasion the’ nullity of the will; for it is a viola- 


observed by the, notary ia ‘receiving 
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“wittiesses | may be vadmitted to depose,” theit 


deposition does” “hot suffice alone, and without 
“that ofthe potary ? ‘One word \stiffices. in 

dwer'to thiethe notary is'the 
particular law: of this state ‘forbids 
| el being eworn for or against their cliente! 

clear; that: notwithstanding ‘the 
‘made ia the will ‘of the éanity: of the. 
evidence was.admissible of ‘the’ contrary. 


This 1 the case, ‘eveb as to clanses 


ofthe. stibatance « of the will ; a8 those which ex- 


press that it’ wae: dictated: bythe testator and 
written’ by the: notary.) Since. ‘the ‘promulza-_ 
tion of the code, notwithstanding the’ provision 
thattio parol evidence is to. be admitied against 
ot beg ond the contents of an. act, witnesses have 
Heard in order toset aside a 
it'was falsely mentioned that theke formalities 
had been fulfilled. Knight vs Smathy 
Martin, 156. ‘The decision; in. this ‘case, ie 
on che “ancient \laws' of the 
“In the will ought to, be the'place, 
day, month and year; and the witnesses who 
Wete present at its execation; with,the of 
tator-ought to express “his intentions clearly 
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they may all of them depose, being 


shown the ‘futility, ofall the objections af th 
counsel, ‘beg leave. remind thy: 
the. “question: before: it 
_ which. results fromthe only. bill of exception | 
this,casé;’taken on the. decision of the pana 
ther. Ey “he: mind, at thet 
salisly the jury thatthe. testator. was, 
mind, noiquestiva is before, the. const 
judge! ofthe: legality such 
The plaintiff’sicounse} had it in, his power, ini 
_ bill of ‘excéptions,. to bring: the question delim 
ton of the inferior judgesin refusing to, 
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be anid shat the 
pit, for arg eul’s'sake, that the client ‘ 
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‘with. ordinary diligempe, ‘pe 
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“way that 
which he: was) ‘ignorant: 
“Maus Phe law does not’ ‘make-it.the duty of the attan 


tion on thé client. ..The'latier, therefure, not the. 
‘to Swear, in-order to obtain’ 
wad ignorant: of, the. existance: 

the newly discovered evidence, and'that 
¥ lected. of thé -tneaus. in tt 

_ case,.is a slave anid cannot: bear 


- 


against white pereon, While the law ig 
to sue, itimpliedly es bertod c 
whatever is a fair 
amine ‘the’ of the. parish judge, 
‘dn: the, motion for vew: trial, it 
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Can this court, without knowing what evi- Bagge 

| Bence was before the jury, determine that it would www 

a. «® outweighed by. that which was alleged to have er 

‘been newly discovered ? The parish judge: 
py means to discover the truth, which are not, cannot — 
placed within the reach of this’ court. He-heard 


the ‘testimony from. the lips of ‘each: witness, he 
noticed his natural or studied tien, his 
or agitation, his assurance or his timidity. oo 
Admitting, however, for the sake of atgument,, 
hat this court, notwithstanding all this, may. think 


itself competent® to’ revise’ the decision of an ins ; 
ferior court, in denying a new trial, let us examine 


It is said went tothe about 
two hours after “the will was made, and remained 
hima considerable time. He cgpversed with 
he was of sotind mind. 
‘But, let us notice fist, is stronger. 
Father Antonio, introduced - as ‘a witness by the 
plaintif, had informed the jury: that, half an ‘hour ~ 
after the will was signed, he. was with the testator, 
_ administered spiritual relief to him, and he then ap. — 
of sound mind. Whatever res- 


4 
x - - ; 
be ‘ 
> 
yee 
f 
» q y 
} 
“ x 
‘ 


_ CASES IN THE SUPREME cova’ 


lait pect may, be due. of Cherboniy, 
‘the .jury, than that of the venerable clergyman. 
The question, submitted to the jury, was 
‘whether the testator was of sound mind, before or” 
after he thade the will, but simply wheter he wa | 
80 at the time, he dictated and subscribed it. This J 
: they haye answered negatively : and it is impossible 
to imagine that the verdict of the. jury would have 
‘been :different, had it been previously shown, that” 
Cherbonier, or any other person,,believed him 
sound mind before or after. Cherbonier proved hig” ‘§ 
belief, not the existence of this fact. 
Bhe plaintiff was enabled to shew that Risteay 
was with the testator, after he had stabbed hime] } 
and before the will.was made, when Choppin, the 
_testator’s brother in law, took from a desk a “check | 
| which he had given the later, on the preceding day, q 
to enable him to purchase the plaintiff for the 
"pose of emancipating-her. 
We are ignorant of, but are willing to belive, 
: all this, because Risteau appears to have told it | 
the plaintiff’s counsel, All that result from it, ig 
"that, when Choppin gave the check to his brother | 
in law, ‘he believed him of sound mind, not th 
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he was so, at the time the will was made. 
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thet he check was to be appro~ Eat Die: 

priated to the purchase’ of’ the plaintiff, with a view row 
to emancipate her, the circumstance, of ' his having’ . 

| inserted in ‘the will a clause which tended to “earmry 


his projeut ifito exécution, does not establish the 


will. 


the dest from this, is that iden of 


filled his mind, that his passion’ for that ‘slave ruled 
and was perhaps the cause’ of ‘his insanity 


his death. Ts it surprising that a man enamoured: - 
in perfect health, should have the object dear’ to iis 
mind in a fioment of< 


} and when, in such-a situation, he speaks of hee 
we to conclude that he is inhis perfect senses’?! 


The court will appreciate the gounds, on wwhicks 


plaintiff’s counsel declares himself fully cons 


vinced of the goodness of his cause : we confidently’ 


‘wait their decision; relying too much on'theit juss 


tice and learning to: apprehend ‘that a mistaken ‘sense - 
of humanity will induce them to — the’ 7 


De Armas, for the plaintiff. ‘Tandidly edit that 


I incorrectly stated that witnesses were offered to 
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Bag’ District: to to their introduction. The fact is that, when 
intended to be submitted-to the j jury was about 
“ae to be reduced to writing and before they were sworm | 
opposed the submission of it to the jury, as 
~bidden by: the statute, Code Civ. 80, arts 17... The” 
judge’ overruled’ my opposition and I tendered and” 
he signed the bill of exceptions which’ comes | up! 
with the record. A mere reading of this bill is sufi. 
Gient to shew that I opposed the. introduction df ; | 
any kind of proof - whatever, of the fact that the” pie. 
"testator was not ‘of sotnd mind, at the making of 
the .will... In good logic, ‘the whole. includes 
the parts. So, it is iff jurisprudence. In toto pari 
continetur. de reg. juris. Ineo quod plus 
est, semper est et minus. So it was. needless fo 
me ‘to repeat my opposition, when each. withéss 
was offered. The court must see by a reference to” : 
the atticle of the code, which I relied on, that itwas J 
less'to the submission of the issue to the’ jury 
than to the introduction of evidence to support it, 
that'I objected. The bill clearly shews that, the de” 
fendants had no record, shewing that thé interdic. 
tion of the testator had either been obtained or pom 
voked. Without this, could they be allowed to at- | 
tack the will on the score of the testator’s insanity? 
the evidence was written or oral, it wis | 
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Cassation ont” which the defendants? counsel chiefly. 
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equally inadmissible: prohibited by the. part. 
-of our statute which forbids: that, after the death of wow. G@ 
individual, the validity of acts done, by. him be 
contested, for cause af insanity, unless his interdig- 
tion was pronounced or petitioned for before his @ 
death, and that part which forbids that evidencebe «= 
admitted bevond or against ‘the contents of an ace 
Civ. Code 8A, art. 1 arts 

. The first of these articles is copied from the 504th 
- of the Napoleon Code, as the article 4, page 209 of - 


cade is copied from the 901st... The articles of 
~-our codeare, inthe classification of the whole work, 


in the same order, as the corresponding ones of the 
Napoleon Code. If the principle, which in’ France, 


has courts and jurists to conclude the, ar- 


ticle 504, includes donations, and wills-be true, just, 


and. reasonable in all countries, we ought to: adopt it, 


unigss that, which has influenced other courts and em 
jurists. to ‘adopt a different opinion, appelr to us more 


true, more, just or, more- reasonable. Let us there- 
fore. inter into this. is. to 


‘ 


decision of this case.) 
A number of celebrated jurists have emftted theie 
“opinions, before and since the decree of the court. of 
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out 
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Dist includes donations and wills. In Pand. Fr. 523, 
we have observations on the 901ét article, 
Ma. According to the 5034 article, if theyinterdiction 
the donor or testator has ‘been pronounced, alles 
gation and proof may be received. of the 
"of the insanity, at the time of the donation or testy 
ment. So, according to the 504th, when the inter, 
» diction was at least provoked) Waring the life of the 
donor or testator: In the contrary case, the 
of insanity must result from the very act’ which ig’ i bi 
attacked, otherwise the plea 
It iste be admitted this’ rule is extremely strict 
and may) give rise to great inconveniencies. It 
affords, says the sovereign court of Monipelizr, 5 
great fatilities to those who seck to obtajp the likerad 
Tities of a mad” or insage man. 
is nevertheless incontestable that the relations il 
ought to-reproach to themselves that they. did, not, 
provoke the'interdiction, Courts, heretofore were _ 
very severe, on a plea of insanity and the proof of it: | 
was admitted with much difficulty. They objected 
to relations, as was well observed by senator Tron: 
chet, that” they came too late. Sero accusas mores. 
guos probasti. ‘The most positive facts. was 
cessary and 4 sort 
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‘] of the donation or will ; and then it becomes impos- 
1 best to leave the matter to thecourts. 


7 difficult to establish precise rules, in cases which 
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oF THE STATE OF LOUISIANA. 
_sive to support. decision: shoving the 
erene highness the Chancellor the empire 
observed that proof was not to be so restricted ag “YA** AAA a 

toexclude evidence. The party, said he, may have ~ 
preserveda sound mind, till a period very. near that 


sible to prove the insanity. He 
We would fully join in ‘this opinion. . Ttis 


depend upon facts, and it may be angerouste - +4 

out fies to intrigue and bag. fib, 
this title, does riot allow a om 

ticles 503. alld 504, . Some. one (pre 

in the discussion in the council of state) has said 

that they. do n ot citer to. donations or'testa- 

ments ; but it fn Order to 

be convinced that they every act what. 

ever, 4 

says: the opinion. that ‘the, 504th article isnot ap, 

4 plicable to donations or testaments is’ grounded.on 

two reasons. The one, ‘that if it was, the 90Ist hy * Pt ‘ 
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District. projet du Code a been added to the 


article, which referred to the 504th, and int 
the ‘discussion ‘this paragriph was suppressed. “It 


seems to me that it maybe observed; on the latter. 
 reasonythat it"does not appear that the paragraph 
_ was rejected, but only adjourned till the reconsidel 

ration off the 504th article, which was to have taken 
‘place, but did not. To contend that a ‘distinction i 

is to be made between acts onign onerous and those) 

Oma gratuitous title, and | thiat the 504th article docs 
‘not extend to the last, appears to me an opinion 


which cannot be reconciled: with the text, which 


4, “makes dis finction, and:with ‘réason, ‘which seems" 
die that it is principally to the latter that the 
article is a8 they are those which heirs 
the interest to avoid and wilith are con: 
Masse, in his Parfait Notaire, published i in Paris 
q in 1813, three years after the decree of the court. | 
a _ of eassation, cited by the defendants’ counsel, a de- © 
cree must have been known to him, not out 
on account of the ‘important point it decided, but 
q On account of the nature of the action in which 
it was rendered, as Iwill. shew by and by, observes : 
there’ are four, kinds common to 
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‘canmot dispose ‘by’ donation inter vivos’ 


July, 1820. 


testaméent, Code’ Nap. 901,’ s0; ai insane person 


vatinot ‘dispose ‘gratiiitotis title} neverttieléss, 


afier his death, the’ disposition ‘cantiot bE q 


on this’ score,” if’ the“interdiction of the’ ‘donor or 
: testator was not pronounced ¢ or provoked) before’ 

his death, ‘uhless the pro 
gult'from' the att which is attacked; as if 


"Bernardi, to whom weare indebted. for'the’ gienter 
part of the néw edition of Pothier’s works®in harz’ 

~ mony with’ the Code Napoleon, ‘in his commentary: 
on ‘the laws relating to’ donations and’ testaments; 


says: in order. to ‘make’ a dohation’ ‘inter oF 
a testamenit, oné must’ be of sound ‘minds, This 


»disposition seems at first sight ‘singilar. “Why 


should it"be in a special manner réquired! ‘that he, 
who wishes to’ make a‘ doixition? or ‘a'téstament) 


ald be of sound ?Is'not this required from. 


‘man ‘who ‘act whatever ? Aire ‘not alt 
 Gonthicts enteréd into, while the sanity of the party's 


mind is altered, liable'to’be set aside ? In what'does 
¢orisist this sanity’ of minds which 'the ‘law méfe 


specially Tequires in a donot or'testutir? How are 
the different ‘shades | ‘to be distinguished, which de- 


‘Botea mind perftietly sound?” singularity: 
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‘of insdiity should 
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Becta District. dity in character 
~~ the unsoundness of mind. The wills of the greatesy 
men, says d’Aguesscau, would not be. safe, if it suf. 
attacking them, to give some. evidenge 
ob singular. ofthe 
Plaid. 29. 
mind if that expression may be. yay 
is undoubtedly necessary to. the donor ‘or testator, | 
By it we mean the state of a mind neither agitaig§ 
‘or troubled, master. of itself, as far as hyman pas. 
allow. As in speaking of the body we cannot, 
aa would be .absurd to say that its sanity is lost, w 
q mind ig not ‘agitated by madness of its fan 
“At. cannot be holden that a man is 
q _. > from making a-disposition of his property becaug 
_ bis mind is less settled or weeker than, that of 
grdinary-man, while he preserves that uz 
wich is required for the conductof ordinary a 
z= | fairs and the discharge of common duties, . I 
‘a stricter inquiry was’ requisite, lawyers alone could 


my 
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the aid of physicians 
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OF THE ‘OF 


ticle which provided that thesé acts. should riot be 
attacked, &c. ‘That it- was observed it ‘presented 


too general proposition ; that insanity is: a-fact} to 
which the genenalrules.of evidence'apply ; tliat re- 


“lations, relying ori the return ofthe party’s sanity, 


delayed to solicit bis interdictiofi; that the testator 


night havé preserved his healthi of mind’ until.» few 
| moments. before his'death; that more’ latitude was 
be left to courts, and parob evidence ought td'be 
"admitted when there is 
ing. 

to oindiode; the South ae. 
ticle is: not applicable to donations and testamenits, 
that afier the death of a donor or testator, the 


’ intefdiction was not provoked before and no: proof 
ee of insanity resulted from the deed of gift or testament? 
‘The 504th article is imperative, has reveived no mo- 
dification, its disposition is general and’ was ‘made so, 
The jurists, who have reduced to-a cite, 


Wi be questioned, when his 


the resultiof the discussions of thie 


‘in the council of to the’ pho giten 


“a 

: 

og 


Observes ‘that in the the Code 


a paragraph was added: to thé 901st ar. 
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IN THE,SUPREME couRT 4 


that it contains only one of the plainest and general 
mater for discussion. 
q donor. or testator is of right infered to ll 
gound*mind. unless the act. itself offers some evi, 9 
of the contrat= otherwise the party whovens 
a deavours.to set aside the disposition will not be ate | 
= , tended to, after the death of the donor or testator, | 


4 Fhe 508d article of the Napoleon Code proves | , 
that acts anterior to the interdiction may be set 7 
aside; ifthe cause of the interdiction 
existed at the time such acts were made, and this’ ” 

disposition, evidently extending» to donations: and 
iz > testaments, shews that the testament of one who | 
cause of the: interdiction is not shown to have exs 
isted at the time it was made. 2. Questions transi- 
toires sur le Code Napoléon, 440. 
q In. swpport of these. respectable. and 


authorities, I have met with four solemn decisions 3,7 9 


Sirey, pi 273, part'2; 5, ib. p. 209, part 25 16, ib. 
988, part: Jurndu Code Nap. vol. 1, ps 
one yf these, the heirs who attacked the testa. 4 


‘The? same principle is found in 2 Pigeau, 86/7 
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OF THE STATE OF LOUISIANA. a 


contended is often produced by-a 
violent paroxism, so that. when.a “person, attending 


“Manes 


a sick man, avails himself of the temporary,aliena- ate 
tion of his mind, in a moment of delirium, toob- 4°42” 


tain a donation or will, it cannot be’ expected that 


the interdiction, of the donor or ‘testator WE 


so as to prevent they party enjoying. the 
fruit of his covetousness. The friends ofthe sick per- 


_ is the son, who, will, provoke the interdiction of a 


parent, because the paroxysm: of a fever has’ mo- 
mentarily. deprived him. of. the use of 


faculties. 


They took notice in discussion which: 


took place in the council, of state, it was asked 
whether the nullity ofa testament, could not be pro- 


nounced, on accouiit-of #he insanity: of the.testator, 
when the interdiction. ofthe testator was:not pro- _ 


. voked, when it, was answered (4nd. it will be sre- 
collected that» the observation, was made by Mer. 


). that the dispositions of the: arficle 504 


were not. app ble to testaments. . These observa- 
tions, which the defendants’ counsel usesin the 
present, casc, did not prevent the court of appeal 
from declaring that, according to the 504th>agticle 


A i 3 
| 
a a 
i 
. = 
sop may be.ignorant of the circumstance. Who 
4 
: 
“a 
4 of the Napafeon Code, after. the. death. ofn indi- ig 


nove of hil ‘cat be attacked the 

Mariz 

q “The defendants has stated that’ the pi. 

Giple be conténds for, is supported by the miost 1 
and the riost illustrious jurists of Frante, 

He has however cited Metfin alorie. For we ts 


P ‘not do ‘the iijustice to imagirie that he 
Paillet among these jurists. ‘This writer being only 
F known as the editor of a Code Civil with notes. : 


"Phe counsel has joined together two notes of | 

Pallet, which aré absolutely unconnected in his 7 

| work. The first is entirely without any bearmg ont 
question before the court, since the date of” 
 ~ Avart’s testament is  posterior'to the code: As ti 
the second, Fhave to observe that the case réferred 
‘6 the simie as that in which of the eourl 
of cassation cited was rendéfed: 
sought in vain, in the plc 
the defendants? counsel, what he says be has found | 
ai this on the observations‘ made 
Cam or because “the will of him: who’ dis! 
poses ought to Be certain : and this will cannot eveit 
he be’ not’ of mind. Tt 


stifficielit to state only the general principle (in ordee 


\ 
~ 
4 
} 
. 
2 


_ the utmost latitdde, in its application.” 


OF THE STATE OF LOUISTANA. 


make a donatiow inter vivos OF a testament, one East's 


I cannot the defendants? 


to find, in these last-expres- 
"part, and I cannot conceive how he could advance 


that it was rejected, when at the end of the diseus~ 


gion of the 901st article, with which he has. favored 
we read, in the two lines which follow-the obsers 
ations of Emmery, that the 504tharticle relates 


counsel, ‘the first part of "thearticle. was. adopted, 


of the 504th article.” 


court of cassation, cited by the defendants? counsel, 
and the principle on which it is groundedjijwere 


looked upon even in France, let me submit to 


‘the court the yery sound and ‘learned observa- 


tions of M. Cételle, L. L. D. and law professor in 
the faculty of Paris, in his rjuch week 


3; Cours de droit Francais, 


4 
+ 


be of sound ming) in. order to leave to judges 


a 
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ther to donations nor testaments, these. remarkable 
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words which, cannot haye egcaped: the notice of the 
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of the donor or testator, of the condi 


being of sound mind. 4 


tt 

toa great inconvenience, that of seing in theedde yh 

z 

a 


newedispositions, and ‘of thus detaching them: 
from, our’aricient “jurisprudence, for the’: purpose'ah 
explaining the code by new and particular consided 4) j 
‘tations, which aré no where elsé to be ‘found. 


would “appear that these interpreters donot perceive! 
that such an isolated mode" of: proceeding, tends on 


destroy the progress, which’ our jurisprudence had 7 
t 


already made ; that’ are retrograding in the! 
and above all, | ; 
q uniform jurisprudence. ‘This should be a subject 
of reflection. especially to . those who unite. with this 
g pernicious facility, a great fund of legal knowledge i 
From,some of the simple expressions, which escaped, 

4 


| sons had no. idea whatever ; (This remark evia 
dently applice to what M. Emery ‘has said, ip the; 
of article 901,) the mere placingyof 
a certain legal dispositions, under a title different from 4 ® 
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aginst wich fe. allegation reve 
fins and’ wills, and that he could’ 
of the'22d Nowember, 18109 cites 


| | sate of, 7 
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ttorney almost litter; 

terms. in: whiclt this emptiness; 
4 
al 
cle 

making those acts, 

wh after the court of Poitiers:} 


COfifided "interests ‘arid'the’ cate 
to 
ug at the useless: and danrcrors 
| to tHe 


Youn this; that thearticle 902 


examindtion the! principlesof the‘ancient’ juris- Bake 
pradence Gy. which governed, concludes, 
eines be aid that this’ disposition 
dent that, on the actgof 


irom which che re 

lig articles. plaogd there among, 


legislator wag_not..thit the 504th article of 
the Code Napoleon should extend donation 


Denewers. snd. which. are: complete 


4 
| 
| 

@ 

- therein order to, be applied. to all acts without 

> 

ception. of a judgment.of a court of 
ie : : : 
¢ 

of the court. of cassation haveisanetioned’ ~ 
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of and Lhave discovered only, ist 


French Cotes but to thes, 


. 
tend, for, and.on which draw, the ai 
constantly, taughit,:to wits that the 
Court of Cassanon, of the Nov! 
May: 1908; on ‘both of which the Gefendants’ 


Dit 
ofigin 


4 a 

on the: last: complementary 

account: for, agilecision so gnuch 


Sirey,. 285, Part, 2. us ‘consider a 
what severity of principles ‘the judges in 


case ‘the proof, which was d 
insanity (long, before testament 
who bad of a, considerable, part 
_ and other servants, to the prejudice of his, 
>. ters: : and let us say whetlier precedents thay’ | 
sought for, in the decisions of the courts q 
be'shown of Avart’s not:being.ef sound mind 
sing’ theme. hedictated-and made his will, pro- 
| By’ the’ very natare: of things; nosuch’writ 


‘OF THEGTATE OF LOUIS'ANA: 
kind of pi ‘Brenclt. in Rast’. Distro 
The cause | dudgesan Fran 
lave a latitude of powers; and neverdid@cgse 
. more for ah atbitrary decisions ~ 
| 
| 


1820. 


‘only one which 


Mane, 


~ 


‘statute which 
or 
The tule, according to which testimonial prot 
ofthe insanity of a testator is admitted ip France, if 
_ grounded on the principle that as the notary and. wit! | 
nesses attest the actual, not the haditual state of 


the testator’s mind, that proof does noted to 


tradict the act. 5 
Invoking the ‘same pfinciple, which appears pet! | 


* toothy Birect, and adapting it to our practice, would 7 


not stimony contradict a testament made in this. 


state, if while the notary and witnesses have 


testirflony to the sanity of the téstatof’s mind “at 


declare that was, at that very, time; insane ? 
“In Fratice, they say the notary may not have nod. 


ticed the insanity of the testator, whom: he thay have, 


found ina state of apparent Sanity, (and this is what, 
among us, constitutes a lucid interval )' that the time _ 


in the. will may be too short to: 
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‘THE STATE:OF LOUISIANA: 


appears at the time, to} 
“(using the very expressions: of 
gourt: of cassation relied uponby the defendants) - 
counsel yin order ‘to prove’ the 
4 a nature to establish: that the author of:adonation.or 
will was nov of sound’ at the epoch those 
CT Amthe case alee is'court; 
| & the contains ‘the’ attestation of the 
‘Witnesses, thillthe tegtator was of 
They, «alone, could judge of the actiial state-of 
» hismind, and “subsequent evidignce, writ 
that which’ thts results fromthe 
_ instrument. ‘An allegation of. insanity would tend 
shew’ that the will, itself, iwas suggested 
to the teStator, or is feigned one, Suposes, 
fbous jud@inent inthe 
For it cannot be’ conceived thatan 
insane man labouring urider the pressure of 
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us now examine the positive and unabrogited 
the defendants’) counsel believes tovvhavg | 
the Bartidas, zequiring that the 
the. state of his 
and thatthe: notary: should | 
what the testator has said, and should write the ‘Will 

the indicative presetity'y” 

counsel’ of from tee nde bell 


Distriot positions, which: bear the stamp of sound-reattn! hy 


ancient nof'thenew law'to ascertain the state of 
testator’g,mind, dravs the consequetice that anil 
tary who should ‘set himself up as the irrecusable 
in vain’ seelpfor thing in the Spy 

‘fish law that would justify. his 

Says that) the in, which? notaries are, in thig] 

been but lately established. 


made ‘the daty of the ‘fotary or | 


— 
4 
f 
¢ 
J 
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i Be 


mn. 
onthe 17th July consis procigely she sane aS 
same hotary, on of ‘March 1780.2» 
These wills, and-a-great dumber of gthers.con- 
the: sane: sttegeation by the notaries) tes 
cordediiwthe office now de 


rm My lo demas es querer ligarle por a 
“This true, that we would look, ja 

nish law, for atisposition, imposing oninotaries the 
 Sobligation of attesting the state of 

mind we have works) of Spanish juristsin, 


‘ 
i 


3 


4. 


testament which he receives, there is the followingyto, : 
wit" “‘declaracion de la disposicion del testador : . ¢sto, - 

parécer en. eapacidad para testagy 

que de eso.dcbe hacer menoitn el escribano y dar fé.”, 


‘vol. 2, 53; gives thé following form of a willy: 
thesfame, be itknown. that, &¢. being’in por 
fect health, full judgment, memory ad 
derstanding, and. with sugp.a disposal of my senses)” 
and faculties, that it appears tothe notary, and. wits 
| 
according to Partida's as, 103, whieh cons 
Ube form: of a testamént, the notary is bods 
to make the testator speak. in ‘the first person, ina 
will, the rule must be the same for a codicil, Vos 
we see’ that. altho? the P, 3, 18, 104 has. the 
form ofa cai, in the the testator 
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a makes him speak in the-third. 

“Surely, if Febgero “had: thought that, 
“the partidas’ were ‘like tho¥e Stolen and™ 
7] gotously followed’ that the 
eauseil the siullity ‘of the act, he should have sctu-_ 
puilotislyfollowed “them; ‘Ligt ‘the forms’ givert'by 
Febrero be compaged with’ those in the! partidas and: 
we'Will'Ge Gonvinéed how cftonéous istheidea that 
thé tatter are to be literally followed. 
Let us:nove advert to’a-French authority “ofsome 
baron of the empire, judge of the court ofcassation 
meinber of the ‘legion of honor, whovsays: “nos 
article, (this-article is identical with the'Sth 
 p-209 of our code) ought then, ‘belore they receive 
any act. ona title, assure themselves 
ofthe soundnessof the mind and: 
patty who makes: it..'They ‘cannot without prévari- 

cation neglect ‘this, ‘especially when sickof 


- ‘ 4 
‘ 


oo 
of sound mind and yo they tiga 
potineglect doing ‘Fhe necessity “of this men. | 
The object of this disposition is evidently thatthe | 
notary, before he receives an act of this kind, should” 
ascertain: the state ‘of ghe party’s’ mind and 

‘attest, inthe: beginningy that he appeared to: have th | 
perfect use of his moral sod 

beginnings of this eate, that the single instancell | 

 which-helds, the doctrine of Febrero, thit para: ent” 
lar el testamento det loco que tiene intervalos lucid” 
es menester probar concluyentemente gue lo estabag 
no‘los the notary has been silent 
the testhtor’s: mindy. cither because. he Wag 

pot sure-of on any otheraccount. I will 
fer hereto the only form of a will given by. 
inwhieh nothing is said by the notary of 

mind of the testator, and. to the will.of Cados J 
the 28th of November, 1790) 
by A. Almonastée, who: was im the habit of attesting 
ner 
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at 
; 
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taken the same pains to uphold the validity of diss 


THE STATE OF 4 


has attested in a will (and itis Rast Dine: : 
"the to: witnesses): thit the testator, while he 


Maris.” - 


was disposing of his property, appeared to him. of 
_sound mind, he cannot afterwards be examined as 


that, score ;. because-he'would confirm, 
what he had. already attested, and. thenhistestimony, 
would) be useless, or he would deny ‘it, and then he 
ought not to be heard as allegans suam turpitudinem. — 
. The notary, who received Avart’s will and-who 
hus the honour of exercising the profession of 
_gelllor at law, was penetrated with the truth and the. 
sanctity of these principles. | He knew that he could — 
tot be heard, as a witness, concerning the will he had 
@ngaged as-counsel in support of it, strong in the 
testimony“of-his own conscience, jealousof mains 
taining’an -unimpeached ‘reputation, he 'would have 


- positions, which he has the most certain: conviction 

“were by a manin'the perfectexers 
dise (of his moral’and intellectual faculties, 
_ <The’ defendants? counsel’ has not well undetstéod 

thelaw to which he’ refers, forbidding ctunsel being” 
sworn in their clients’ causes. “Let him: examine 

that law, 1 Martin's 3 Digest, 504, and let. him a 

busily’ instances: our courts 
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CASESUIN'THE SUPREME COURT 
under that law, and that of Partida’sy 
16,20, which'says: : Bozero non puede ser testiga 
_del pleyto que el oviese comenzado a razonar.:'Perg | 
parte:contra quien razonase lo pidiese por tess 
igo, ‘entonee lo “podria ‘ser, that party is ‘pete | 
ty’s Counsel; and he will then Be ‘convinced: ‘thay 
the defendants, te 
being’ the ' plaintiff's counsel; had iin 
‘their power to’make the: es 
brero;—supposing always that the article'16, 
code and the ‘attestation, in the will, bythe 
riotary and witnesses, of the testator’s being sound 
of mind, did not, either and both, absolutely oppast 
such a-proof, Let it-not. be. 
that ‘the’ notary could not be heard as a witness, 
because he. -had himself 
as counsel, 
“since the promulgation of our.code, notwithstandy 
ing the provision that no parol evidence is ‘to be 
admitted against or beyond the,contents of aniqet, 
witnesses. have been: heard. in. order to set aside 
a will in which it was falsely mentioned that for . 
ss malities of the substance of the will had been acé 4 


{ 


ax 
; 
' ~ . 4 
= 


the itistrumienit a8 Witness, Was ‘present 
when’ the will was-dictated, nor when'ft’ was ‘read? 

did nor find, that’ the will falsely: mentioded 

“that it was written by he notary anid: that call the 
Witnesses” ‘were ‘present, when it was dictated or 


quites, ‘nnd ‘2. one of the persons’ mentionéd sin the 


see how the defendants’ counsel could: this 
‘case to support his opinion, ‘which is notiorily in 
ditect opposition’ with’ the doctrine” professed: by 


_ Which he cites, but not supported at“all by the ppas- 


“sage - -of Febrero which he quotes. This author, af 
the requisites of the witnesses. 


| Weight this’ assertion, he ‘refers, tothe of Baty Big 
Knight vs. Smith, 3 Martin, This ‘of 

Felying precedent is quite new to mei have. 
examined: with. a scrupulous atentin thease cid 

two following ‘grounds; not 
been:-weitten by” the notary himself as. the law re~ 


ft 
rs 
4 
Merlin; d’Aguesseau “and the court "of -eassation, — 


182. 


dda, puedan ‘deponer cotezetes,  siendo 


‘cases IN THE. SUPREME. courr. 
District. dos a. un. mismo fiempo.la entiendan, yen: 


interrogados. Ella most evidently refers to voluntads. 


2 Avant not: clear, then, that what is thus required 


the notary and: witnesses, is in:order that if. there be: 
‘doubt concerning. the. 
the testator, his voluntad, they may declare 
"(that is to. say,,each making the, same deposition 
voluntad 

‘ted Before the, f the sode, 
the mode, of proofof she, insanity 


st the time,a will was made. | 


~~ Either the notary and witnesses. were silent oy | 
~ this point, or.the fact. was attested. by the 


‘alone, or by him and the witnesses. acts 


first: case is that.to which is applicable 
brero’s. doctriné, that the testimony. of the. notary 


witnesses* ought to. be heard, on 


In the second, if. witnesses deposed. againsy 


the sanity of the testator, the rule in Partida 3, 


117,..was followed. (escribano) otorgase que 
verdad era, que eseriiera (la carta) yl, tstigay 
que fuesen. escritos en ella, dixesen que non s¢ agers. 
 taron y, quando el pleyto nin 
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‘| decimos, que si.el escribano es:ome de buena fama. 
yfallara en la nota que.es escrita en el-registto; que 
acuerda.con la carta, que debe ser creido el: veseribano 
405, Langl'sh vs. Schons @ al; « 
Inthe. third case, the, will 
of the,samity, of the testator’s mind,” 
q the article 26, 80.of.ourcode applies 
toall.acts, and that ng proof being given. ofigAvart’s, 
: having. been, demanded or obttinedybe. 
foe his decease; his will must be maintained, wilk 
adda, few, observations in answer tothe aunts: 
used. by, the, defendants’, counsel, 
"With as litle gron 
tary of having violated an 7 
aw of ‘the -Partidas, he charges the plaintiff's Colin 
7 sel with a violation of the statute; which forbids an 
attorney to. be witness for or against his client, by 
having: filed:the affidavit on record, in support of the 
demand. of ajnew trial. _He:is deficiént‘on the score 
of logic: when’ he pretends that the plaintiff’s counsel, 
by filing ‘that affidavit; acted as. the withéss of his - 
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~ in'sud: is a correct one and. 


_ himself. if chat maxim cannot be relied 
to object to the affidavit sworn to by the clietity hoy. | 


Gan itbe invoked “against that of the counsel’? 
I conceive, sufficieritly shows “how 


"the new accussition ‘against’ the’ plaintiff's counsde 7 
The statute ‘concerning’ new ‘trials, cited by'the | 

counsel, does’ ‘not! make’ it any | 

the client to’ search for evidence than | 


does not require’ in the least'that'a 


apiilying for a’ new tial, ‘should sweatthat he Wily 
ignorantof the newly discovered evidence, any mang 
than’that he ‘has negle¢ted" nothing’ te: procute 
We'mast ‘not lend law kinguage which 
has not made use 6f. "This is the wording of the) 
"statute : whenever new evidence “material to the 
cause shall have been after the 
ahiich the party could not | 
hatte discovered before—the court, on the af 
| of the party injures may granta new tik 
»Thesé plain’ expressions. of tte lew dow 
unlucky the defendants’ counsel has ‘been in the’ 
choice of the case of partners, as the graund of his ate” 
gument, pretending that it would not 


~ 


. 
j 
SES THE SUPRE COURT 
f 
ae 
at 
. 3 
* 
ri; 
| 
. 
. 


(OF THE STATE OF LOUISIANA.) 


Ge! statuiet-to new: trialy becanseiith Ban? 
would not:follow. that the other partner was’ unin~, 


tothe suit, if-he be injured, by the’ judgment, ana 


newly discovered vidence, what courts 


justice would refuse the new trialon the grounds 
‘partner may have’been apprised of this 


Because one partner chooses to, give up), 


- his rights, is it a reason that his, copartner, shouldy 

suffer by it? No, there which, 

Pothier calls’ generalissima tegulay which says: 

debet alteri per alterum inique. conditio 

jut. from, which flows the doctrine which. 

we see established in 39, neg. gesti:naturalis: 
enim, simut et.civilis ratio suasit, alienam. coyditio~. 


nem meliorem quidem et inviti nos 


Sacre non posse. ton 
dnc, wisom and modesty require thet. 


that part. In-8 Johnson 489, in the case of Jackson vs. 


Laird, we'see that : the verdict being found: for the 


Plaintiff, a: motion is made in‘belialf-of the defendant: 
fora nevg stial on she grownd of tipw and materiabevisy 
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Banta dence. Comwell, to whoutithe. defendant hal 

doned the defence of the suit, in his affidayity: swore 

“that though Fink was witness at the 
Avaas's cause, yet hé did not know Fink knew or could tei 


any thing material in the cause, until after the trialy” 


But it appears that the defendant, who: ‘Wap not 
ever present at the trial, knew before the’ trial whi” 


Fink could testify. ‘Per curiam. The testimony 
Fink is material ; it is ‘rue that Fink was present at 


tril the defendant new before 
what he could prove. But the defendant 
"present ‘at the trial and Cornwell, to whom he hi 2 


abandoned the defense, swears, that he knew me: | 
‘thing of this testimony ‘until — The 
“motion fora trial is therefore granted. 

Under "the 4, which, 


iberty, not only permits to a‘shive to in 
- for the recovery of his freedom, -but authorises any 


one, whether a relation to the slave or a strafigey) 


‘to act in his behalf, though without any mandates 
that effect, Marie has entrusted to” ‘me the cafegh 
prosecuting her rights, she‘has abandoned ‘to me the 
defence ‘of her cause. From the moment’ I 
cepted of the charge, became her personero, 
“from the moment the issue was joined, I was aly) 
by law oat in her name and to doin 
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THE STATE OF LOUISIANA, 
cone should die, all that she could Basta 
personally do, till the final decision of the suit, wow 

_ Part. 3, 5, 23, sanctioned by a decision of this “20 

eourt, 4 Martins 486, Montreuilvs. Jumonville.. 
To the case, which the defendants? couinsel boldly 

‘maintains is the only one in which the party’sown 

affidavit may be dispensed with, to wit: “whe he ig. 

absent,”” I think we can add those of afatlier,ofa~ 

A “husband, of a tutor, of a testamentary executor, of 

a Copartner, of a colitigant, of a personero, ? 

The defendants’ counsel calls into) question that 

MF. this court can take cognizance of the denial of a 

trial by an inferior court. This point has been 

be already wisely settled in the case of Sorrel us. St. 

Julien; 4 Martin 508, ‘The nature of thediscretion 

H] of the courts below (said the learned and upright 

4 judge who delivered the opinion of. the court in that. 

case) in granting and denying new trials, is not an 

arbitrary but a sound, legal and judicial discretion, 

tobe guided by fixed principles and subject to the. : i 

revision of this court.” In an other passage of the : 

a ‘same opinion, we read these precious and comforting 

| words; this court will relieve on the improper de- 


nial of a new trial, when thereby the party s sustains 
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East’n District. 
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CASES IN THE SUPREME coURT” 
jary, is self-evident. The new trial has been dad 
nied to her; contrary to the justice of her cause. 
and the favour which the laws of all civilized ie 


to persons ‘suing for freedom, especially 


local laws and those of the other states of the Unio. 


‘+ the sister states to, paupers suing for freedom; 


{ 
‘(For examples of the sheam by the | 
a 

in Hudgins vs. Wright, 1 Hening and 
| 


and Isuae vs. Johnson, 5 Munford, 95.) Her @ 
is one of the most favourable in the eyes, I wile] 


say of humanity, but of strict justice ; it emb 3 a 
the interests of a woman and of a child for 


all the laws grounded, which 


on the immutable principles of natural equity, show 


the most tenderness, especially when, as in this 

they sue for freedom, speaking of which, Part. 4] 

92, 3, says: todas las leyés la deben ayudar, gil ‘| 3 
do ovieren alguna carrera, 6 alguna razon por 
lo puedan fazer. Under this consideration, % : 
this consideration alone, the new trial not 

mare been refused. 


New authorities being introduced in the 


the defendants’ counsel fad leave to answer they 
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_ OF THE STATE OF LOUISIANA, 
& FRANCOISE vii DELARONDE: 


1820, 
the court of the first district 


Livingston, for the plaintiff. ‘In’ this case, the 
facts are that the plaintiff, being anor then Te 
four years, in the year 1792, her guardian Antonios himeclt of 
house ‘thereon for her benefit, the price “of the said 
lot being a sum of received for a 
by the guardian. 
_then being eighteen years of age) a petition was pre- 
sented, by P. Pedesclaux, ds attorney at Jaw, in the 
e mother of the plaintiff and of the pidin- — 
“tiff herself’ ‘to judge Prevost, stating that it was for 
ey oithei interest of the minor that the said lot should be 
and praying leave to sell the same. “This pe- 
tition -was never filed, but the judge wrote on the 
back : “let the prayer be granted the petitioner giving 
security for the amount of the 10 
IB. Prevost:’? 
This petition, in origihal; i is the woke 
| ty ’s register and immediately after followsa sale from 7 
| the mother (stiling herself mere naturelle én sa qua- 
de mere'autorisée par le décret dujuge annexé) 
to the defendant for the sum of four hundred dale 


¥ 


| 
4 


CASES.IN THE SUPREME COURT, | 
t- lars paid in: the presence of the notary. This sale 


“ew is dated the same day with the order of the judge, | 
January, 1806,, and i is admitted that the defen. § 
dant has been in. [possession more than ten yeurs.af 
suit, the plaintiff always residing in this city, 
~The law questions on which the decision muse i 4 
pend are: did-the conveyance transfer the probe 


to the defendant ? if it did not, is it a sufficient foun. 7 o 
dation to support his plea of 
* The admit of | 


“Date, The whole proceeding was irregular, 
actin any other manner, than that:prescribed by the 
-act organizing the court, which passed:in 1805. 
that act all petitions were to be filed. with the clerk. ‘ 
_ he delivery of the order to Pedesclaux on ape 
2.’ The mother could'not act for the minor, 
18 sowing tt he al 
appointed curatrix, 
The storey could not apc forthe mie 
without a special appointment, as curator ad litem.” 


q 
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A 
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a 

4 


or Lousiana, 7 


said, for the benchitedf the minor, she ought to have Piaget 
cause it. did not appear, that the-minor consented to 
‘the sale; because. no evidence wasibfiered that it: 
was necessary or useful for her to sell 
Was not even an allegation that the mother qwas.cu- + 
ratrix, and, if the judge had looked atthe title of the 
"land: petitioned to. be sold, hecould have found that 
the minor had a curator who was not the mother; 
because in the order .to sell, it,ought to-have 
expressed that the sale should have been at auction= a 
and after an’ appraisemient ; because. if any. security 
ordered for the purposeiof securing the minor’s. 
S, it ye 
The whollyilegal: not signed bythe 
and not made in the form presi 
lw. 
_ the porchase money was never given. 
objections to'the sale are 
the follofliig. authorities gvhich I refersto, after sta 
ting all the points, because. most of them (the au- 
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CASES IN THE SUPREME couRT 


» July, 1820. 


‘ment'of'a guardian ad litem,.ibd. 261. 


are all essential paris of the’? act, must ‘be 


East’n Distvict “When the mother wishes to act as guardian se 
must be appointed formally. The form of suc apy 
pointment, Part. 3,18, 95. Form of the. appoint 


 {Bé'prevent t the improper alienation of the estates of | | 
o minors, they afé not to be sold except to pay debts | 
and even then, with the order of the judge, publicly’at 
auction; after a notice of thirty days. The form 
the sale is-set forth, “in order that the purchaser” 
may be’sure of what he purchases.” In this form © 
of sale the reason for selling, to wit; the debt,is |. 
recited, the ‘application of the guardian, ‘the expo 1 
~sure at public auction; and the notice of 30 days, 4 
tlie name of the purchaser, the certificate that the 9 
money was paid by the purchaser, andethat the guar 


| dian in the prese nce of the notary ‘it ove 
tothe creditor the infant in di sof his 


added, says this wise law, that the judge thust certify 7 

q that the guardian was duly. appointed, that the debt 7 

a which was the cause of selling was due, and alsoall 7 

the other points above enumerated. ¥: 69, 

Pom guardian shall not give, sell, nor alienate, any 4 
of the real estate of the minor, unless he to pay 
. the debts of the estate, or to marry one of his sisters; 


himself, or for'some other lawful cause which cam 


| 

ji 

| 
| 

he 

— 

— 

\ 

| 

| 

| 

| 

i. 

| 

: 


/ 


OF THE STATE, oF LOUISIANA.’ 
bot And then not wid te oer 
of the judge. Part. 6,16,18. 
Si vero debita solemnitas 
ipso jure non valuit venditio, neque* est resti- 
 tutione, Part. 6,19, 5, m3, ad fin 
Part. 5, p. 52, 4. Febrero 3, 3, $1, n. 67, Fi 
" None of the essential requisites for making.a good of 
sale having been observed, the conveyance made, 
4 the mother in this case was of no and. could . 
longs t We must en enquiry 


= 


of preseription 
This, twas agreed in the court below, was a bar 
in two points of view ;-1st. because minors must —, 
apply for restitution within four years; 2d. that. <a 
prescription of ten years inter presentes applies 
to give the defendant a title in this case, _ 
On the first point it is sufficient to observe, A 
that this is not an action for restitution which’ is ao 
barred, I acknowledge, by four years: afterthe cause va 4 
was known. That action. lies .where the 
-minor’s estate was made, according to the forms of 
_ law but when his interest a 
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‘CASES IN THE SUPREME | courT 


then, in favour of his age, he law gives: hin the right 
aot a of redemption by repaying the price in the action of 
 pestitution. This action, however, is brought on | 
no such suggestion. Wealledge that there was ng) | 
| legal sale, that the property never passed but is still 
in us and therefore, we want no relief by way of tes. J 
titution, but by revindication of the property. . And 4 
when the property of a minor has been conveyed 7 
without the requisite formalities we find, by expresg | 


titation, but that the sale being ipso jure void, 

minor may at any time revindicate'the property. q 
To this effect is the authority above quoted foal oa 

the Partidas..4 Febrero, lib. 3, ce. 3,$§ 1,2. 67. 


out the solemnidades prescriptas por derecho, the sale’ 7 
_ is ipso jure void and to rescind it he has ne need to a 


"pay his debts, 4 Febrero 3, 3, § 1, 67. 
‘We see what ate the just causes and requisite sul q | 
lemnities to vender the sale valid, itd. 69,70. 


lemnidades expresadas no necesita el menor implorar 
et auxilio de la restitucion in integrum, porque quane 
do la ley irrita y annula el eontrato cesa el oficios 

juez acerca'de lla por lo que puede revocar dis 


- authority, that there is no need of the action of res: 


"When the minor sells without just cause and withe 


ask the aid of restitution, altho’ it may be done to 7% - 
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trates‘ by several cases: ‘The institution as amheir 
of.aperson incapable of inheriting is not aust title 


OF THE STATE oF LOUISIANA. 
q etetamente, la. enagenacionydel ibd. 71. Di 
have theh only to ehquire, whether the sale 
_ If have succeedéd. in’ shewwing that the sale to. 
the deferidant’ was deficient in the essentiai-forms, 
this will be an easy task ; 'for.our ‘statute, Code Civ. 


70, diretts us on. this point : a, title 
defective, to. form, it cannot become 


the basis of the'ten. 

title,'and a just title is one by virtueof which pto- 

perty'may' be: transferred: Here’ the’ title: ‘wanted 
those forms which alone could 


“title must be a’ just ‘one: a 
sas would convey the property, if the vefidor was the : 
owner; and the purchaser ‘must have legal @huse to 
believe the vende to be the owner. . Now ‘here the 
title, so far from being one translative of property; is. 
to Be iso ure void if so, no title at 
of Course ino foutidlation for-a prescription, « 
“Pothier, who lays down the same 


therefore’ if the instituted heir. ignorant of his 
incapacity should take’ possession, ‘yet he couldinot 
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/ IN ‘THE suPREME 


Hf forexample, you ‘purchased from a 
estate belonging to his ward, without the.comipliauge me 
iwithany of the formalities, required for the 
tion of a minor's estate, you will*not -be - 
presdtibe, and your ‘title will not avaihyou. — 
*. will you say you thought the seller could sell. Yay | 
ought te have known the law decided the conta 
and you cannot fait being classed among purchasagy 
all the were gating and wee, 
the purchaser was bound to notice. 
By the title deed for tle property which he pure 
_ appens tht te mother as no the 
dian but that A. Mendes was. 
; but as ile purchaser mith 
have looked at the title deed before he: paid his iio. | 
ney, he must have discovered that, in treating with | ons 
- the mother, he was net treating with the guardian. 
__ [fit should be answered to one of the objections 
made, that the’ bound 
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Hieply that, if he wishedMto'secure his purchase, it 


was his duty to sée that all"the condiions were 


A 


complied with! Whené¥er a man 
aship tothe smaster, in a foreign port,he 


hot recover > money has heen thus: apglied. 

"When a trustee authorised to sell to fulfila trast, 

purchaser thust not only pay his money, 

tothe application of it. And in the very case-before 
Partidas, that this’ the.essenee of the coms, 


2 onl, bat ipo jure 
of. coditse, it was not necessary ‘we 


restitution, and therefore ‘the limitation of 
action does not apply. 
port the plea of prescription 


85, 
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District of the judge, after a full 


citcumistanees which rendered the sale of the minor's. 


erty necessary, ‘The judge imposed no other@ons 
dition, but.that the tlitrix should give security forthe 

amount ypfithe price. This must be presumedij 
have been done, since the contraryiis. alleged. 


"Be act of 1805 relates to ‘suits, and’ 


such petitions, by _ which suits ofiginate, only,’and 


as applications of ‘the nature of ‘that on whidh 
_ the order issued are made at chambers, no record 7 


"preserved of the evidence by: which the judge is 
.tisfied of the propriety of allowing the prayer of tie 
applicant : his fiat is presumptive evidence that the} 


necessary facts, were made oi 


to his satisfagtion® 
The sale was executed jn maven wil 


by the judge. 


Finally, the plaintiff, as goon as she came arial 
might have brought her suit to annul, the sale ory 
otherwise sue the defendant. This would have 
enabled him to have his recourse” against the plain 
tiff’s mother and to obtain the restitution of the” 


purchase money. More than ten years have elapsed, » 4 
since this might have been done. The plaintiff 


be presumed to have acquiesced in the sale, andl is 
Inte im her application the property 


f 
; 
u 
| 
| 
: 
a 
| 
| 
| 
i 
, 
t 
‘ 
t 
; 
f 
4 
y 
> . 


THE LOUISIANA: 


J. delivered the opinion of the Mists 
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This’ suit was instituted by the appellant, who was ape 


_ plaintiff in the court -below, to recover of 


"ground, in the city of New-Ofleans, as described in 


the petition, The defendant, in his, aidiger, 


prescription, 


the owner of the lot for which she now sues—that 


in the month of January, 1806: being then eighteem 


years old, she and her’ mother; her natural 
_ plied judge “of the ‘superior court of the ‘late 
territorial governimerit, for permission to sell the lot, 


by a petition, in writing. And that an order was ob- 


tained from the’ judge, aiithorising ‘tiie sale, as re- 


quested, and requiring sggurity on the part of the 


The petition and ‘order’ of the 
judge are incorporated in the act of sale; made'by 


as tutrix“of her daughter, to the 


fendant and appellee: Under this sale, he has been 


"more than tem in possession, since the plaintiff 


game to the 


“forthe consideration of this cburte’ Did'the con- 


prope othe defendant 
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‘Ais to the first of these questions, we are of 
"nian; with the coundél, ‘of the appellant, that | 
informally and illegally. made,’ a 

to convey: arvalid or indefeasible title to the 

pell@g. Tutors have the 
property: oftheir wards, ubless 
ticulafcircumstanees’ and conformably to specifi: 
by aw. These are fully 
down in Partida 3,18, 60, which was.in full 
at the!time the sale. was made, and were not 


féuindation fir ‘the: ‘of ten years) 
question of more difficult golution. 
"Bo acquire an indefeasible right to property, mem 
ate fully explained by different whiters on the 
ject. sale:made in due form,- which would 
of property, if the scller were. 
owner, althotigh he not, if the purchaser bélig! 
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OF THE STATE OF 


tion: is an honest belief. by ithe: that be Bas 
tke tothe property he 
juste opinio quesiti dominit. In the present!case, 


There is no doubt'of the act: 
sidention being sicily fortnal, had.’ 
transferred the property as to’ given 


 atitle to the defendant sufficiently just to preseribe 
under, if he was igtoramt’ Of the fact’ that ‘the pro- 
petty sold belonged to’antothet ‘person. pale 
been made, by theminor, ih" proprid” persona, 
being above the fourteen years) it’ iS believed 
that,’ tothe 59thiaw ofthe Partiddyabove 
ited, it. might be a good for'the 
relied on by: the ought! to 


-_ bé considered, ander: that law, as a possessor ander 


a just good fuith. But the deed 
of these forms + it purports to ‘be a sale, made’ 


by atutrix of the property af Her ward, and as'such 


is wholly. informafind illege, ‘the requisites “of the 


posardet, 
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that the defendant believed that he gained 

legal-title tothe lot, ‘under the actof sale, supposing! 

that all the formalities required. by law 

 compliedgjifith. In this he mistook the law : forthe 

“mannéf of sale and forms required by law were’ndt 

lomever much the commentators of the Roni 

lame haere differed the ‘one from. the other, 

same person from himself at different, 

the subject of mistakes of law, they seem to age 

inthis, that juris error is never a good foundations 

of she digtict court, iis. | 
asarue thatthe act of sale, under which the defendal 

claims a right by prescription, was executed in algal 

form, 28 required. in sugh tases. by Jaw. 

not so. In sales, made by tutors of the real estategey 

their, pupils, it is required by the 60th law of tel 

Barta bore cited, that sion to she one 

authorising’ the sale, the property bea 

‘vertised during“ a certain length of time, .and that) 

? it be sold at auction} &c. all which is to be expressly | 

mentioned in the déed. ‘The title of the defendant 
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OF THE: oF EOUISEANA 


“art. 70... Possesséts: do: not dequite 
"property prirchased bythem) itr of tHE Rind ~ 
of: prescription, by whicli the deferidant 
@ make out his title, in the present case, solely in con- 
sequence of the real owner sot pursuing his rights 
and making his title known, within, the period: i, 
mited by law. “A,golourable title and good faith on. 


the part of the posséssor (as we have algeady shown) 
es _ _ form the legal basis of a right gained by prescriptions ” 


me of shorter period. In prescribing by alapse 

longi temporis, wherein ‘no title is necessary, the 
fright is lost to the “qwner and acquired to the 
sessor. enfirely by the latches and acquiescence of 
the former. The neglect of the plaintiff and appellant,* ” 

“in not claithing the property, within the ‘ten years. 


ay ‘since she camie of age and her acquiescence under the 


the latter, for the reasons above adduiced. 

Tt is, therefore, ordeted, adjudged and decteed 
- that the judgment of the district court’ be'annulled, 


80 


"possession of the defendant and appellee, do not, in 
our opinion, amount to* a confirmatiom of ttlein 


_ avoided and reversed, and this court proceeding to = 
a as in their to 
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CASES IN THE SUPREME. coURT. 


Di been. given beltiw, it, is further ordered, ad. 
ecreed that the plaintiff and appellant 
of ground, des@ribed in the -petition, and tht] 
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